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STATEMENT OF JURISDICTION 
Utah Code Ann. § 63-46b-16 confers jurisdiction upon the Supreme 
Court or other appellate court designated by statute to review all final agency 
actions resulting from formal adjudicative proceedings. Utah Code Ann. § 78-2a-
3(2)(a) grants jurisdiction to the Utah Court of Appeals to review the final orders 
and decrees of state and local agencies. 
NATURE OF PROCEEDING 
This appeal is from the final decision of the Personnel Review Board, 
an administrative agency of the State of Utah. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
The issues presented on appeal are as follows: 
I. The Personnel Review Board failed to answer the dispositive 
issue in the case which is whether McConnell satisfied the experience 
requirement of the 1987 class specification of four years of 
professional experience. 
Il.The Personnel Review Board finding that the wording of the 
1987 Engineering Associate III class specification did not reasonably 
lend itself to an interpretation different from the one applied to the 
1985 class specification is in error because the face the 1987 class 
specification indicates that the wording of the education and 
experience requirements is expressly different and requires different 
application than that of the 1985 class specification. 
III. The Personnel Review Board assumed as a fact that the 
UDOT interpretation of the January, 1987 class specification for the 
Engineering Associate III position was different and inconsistent with 
the Department of Personnel Management's interpretation of the class 
specification in spite of uncontroverted evidence that the Department 
of Personnel Management changed its position and supported 
UDOT's interpretation of the 1987 class specification's requirement 
mandating professional experience after its review of the matter and 
therefore the conclusion by the Personnel Review Board that UDOT 
had to give notice of such interpretation prior to its use is erroneous. 
IV. The Personnel Review Board's finding that UDOT Policy No. 
05-142 leads a reasonable person to conclude that the successful 
- 5 -
passing of the Engineering Qualification Examination would result in a 
person's eligibility for engineering positions is in error because such 
finding conflicts with its own decisions and the rules of the 
Department of Personnel Management. 
DETERMINATIVE STATUTES AND RULES 
The statutes, rules and cases believed by appellant to support 
appellant's contentions are as follows: 
Statutes 
Utah Code Ann. § 67-19-13(2) 
Utah Code Ann. § 63-46b-16(4) (1987). 
Rules 
Division of Personnel Management, Utah Department of Administrative 
Services, Personnel Management Rule 2.b. (1986). 
Division of Personnel Management, Utah Department of Administrative 
Services, Personnel Management Rule 2.c. (1986). 
Division of Personnel Management, Utah Department of Administrative 
Services, Personnel Management Rule 7.d.(2)(f) (1986). 
Utah Personnel Review Board, State Employees' Grievance and 
Appeals Procedure, Rule 18.16.3 (1983). 
Cases 
Matter of Environmental Management Commission Final Order 
Granting A Certificate of Authority to Orange Water And Sewer Authority, 280 
S.E.2d 520 (N.C.App. 1981). 
Shapiro v. Kansas Public Employees Retirement Systems, Kan. 507 
P.2d281 (1973) 
Gallegos v. Office of Recovery Services, Case No. 2 PRB 20 (1986). 
Craythorn et al. v. Office of Community Operations, Case No. 4 
PRB/H.O. 60(1986). 
Lund v. Division of Health Care Financing, Case No. 3 P.R.B. 24 
(1987). 
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STATEMENT OF THE CASE 
CASE NATURE, COURSE OF PROCEEDINGS, AND DISPOSITION 
This appeal is from the final decision of the Personnel Review Board 
("PRB"), an administrative agency of the State of Utah. 
On July 27, 1987 McConnell filed a grievance with the Personnel 
Review Board hearing officer appealing a decision by the Utah Department of 
Transportation ("UDOT") that he did not meet the minimum qualification for an 
Engineering Associate III position because he did not have four years of 
professional experience. Hearings on the grievance were held on August 24, 1987 
and September 29, 1987. The hearing officer issued a decision in the matter on 
October 14, 1987. UDOT appealed the decision to the PRB on January 27, 1988. 
The matter was heard by the PRB on March 15, 1988 and a decision 
was issued on April 15, 1988. UDOT appeals from that decision. 
STATEMENT OF FACTS 
Introduction 
The evidentiary hearing before the PRB hearing officer was held on 
August 24, 1987 and September 29, 1987. The proceeding before the PRB 
occurred on March 15, 1988. In referring to the transcript of these proceedings 
the format Vol. X, p. x, will be used. Vol. I is the transcript of the August 24, 1987 
proceeding. Vol. II is the transcript of the September 29, 1987 proceeding. Vol. Ill 
is the transcript of the March 15, 1988 proceeding. 
Facts Material to the Issues 
Billie J. McConnell is an career service employee of the UDOT. (Vol. I, 
p. 11.) He was hired in June 1972 as a draftsman, grade 9, a technician position 
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in the classified service. (Vol. I, pp. 11, 12.) During the period from 1972 to 1979, 
he was promoted several times. (Vol. I, pp. 11-14.) Each position to which 
McConnell was promoted was a technician position. (Id.) As a technician, 
McConnell performed certain engineering functions under the supervision of 
professional engineers. (Vol. I, pp. 15, 30, 48, 53-56, 59, 61, 65, 68-69, 71-72, 
76-78, 90-91, 94-96, 105-107, 111-115, 130-131, 134-135, 146-147.) 
In August, 1979 McConnell terminated his employment to work in 
private industry with an engineering firm. (Vol. I, pp. 13, 14.) He worked for the 
firm until April, 1984 when he was rehired by UDOT as grade 18 in the technician 
series. (Vol. I, pp. 15, 23-24.) The work he performed in private industry was 
again under the supervision of licensed professional engineers and included certain 
engineering functions. (Vol. I, pp. 29-30.) 
McConnell does not have a four year college degree in civil 
engineering or a related field nor does he have any graduate study in civil 
engineering or related fields. (Vol. I, pp. 142, 143.) In April 1987, McConnell 
passed the UDOT Engineering Qualification Examination (EQE). (Vol. I, p. 31.) 
On May 18, 1987, UDOT advertised the position of Civil Engineer III or 
Engineering Associate III for District 5 located in Cedar City, Utah which is the 
district in which McConnell is employed. (Joint Exhibit No. 1.) This job 
announcement erroneously listed the minimum education and experience 
requirements for the Engineering Associate III position as graduation from an 
accredited college or university in civil engineering or closely related Held, plus four 
years experience in a closely related field. (Id.) It advertised the substitution for 
the college degree as completion of the UDOT Engineering Qualification 
Examination plus six years related employment. (Id.) 
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The Engineering Associate series is a professional series of positions 
parallel to the Professional Engineer series. (Vol. I. p. 129-130, 136-137, 150, 
152.) 
The approved class specification for the Engineering Associate III, 
which became effective January 1, 1987, stated the minimum education and 
experience requirements for the position as: 
(1). Graduation from an accredited 4-year college 
or university with major study in civil engineering or 
closely related professional fields, plus four (4) years 
professional experience. 
(Grievant's Exhibit No. 4.) 
The acceptable substitutions for the education and experience under 
the January 1, 1987 class specification on a year for year basis are: 
(a) Graduate study in civil engineering or related 
fields for the required employment, 
OR 
(b) Satisfactory completion of the EQE examination 
plus four (4) years progressively responsible related 
experience for the required college degree. 
(Id.) 
On May 20, 1987 McConnell applied for the Associate Engineering III 
position advertised in the job announcement. (Stipulation of Facts, Joint Exhibits 
1-5.) After filing his application McConnell became aware that he was going to be 
disqualified in that he did not meet the minimum experience requirement for the 
position and delivered a copy of his application on June 1, 1987 to the director of 
the Division of Personnel Management ("DPM"), for review to back up his position 
that he was qualified. (Utah Personnel Review Board Grievance Form, June 26, 
1987, Attachment A.) (Vol. I, p. 26.) 
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On June 18, 1987 McConnell was notified that UDOT had determined 
that he did not meet the minimum experience requirement for the Engineering 
Associate III position. (Joint Exhibit No. 2.) 
On June 19, 1987 McConnell was notified by the DPM advising him 
that he did meet minimum qualifications and could be considered for the position. 
(Joint Exhibit No. 3.) 
On June 26, 1987 McConnell grieved his disqualification to Eugene 
Findley, director of UDOT. (Utah Personnel Review Board Grievance Form, June 
26, 1987.) 
On July 14, 1987 UDOT determined that McConnell did not meet 
minimum qualifications for the Engineering Associate III position because he did 
not have four years of professional experience after passing the EQE. (Joint 
Exhibit No. 5.) 
On July 17, 1987 the DPM reversed its earlier determination and ruled 
that Mr. McConnell did not qualify for promotion to the Engineering Associate III 
position because he did not meet the minimum requirements of the position in that 
he lacked four years of professional experience after passing the EQE. (Joint 
Exhibit No. 4.) 
On July 27, 1987 McConnell grieved UDOT's decision to the PRB and 
its hearing officer. (Personnel Review Board Grievance File.) Hearings were held 
on the grievance on August 24, 1987 and September 29, 1987. The hearing officer 
ruled on October 14, 1987 that UDOT did not give McConnell proper consideration 
in determining whether he met the minimum qualifications for the Engineering 
Associate III position and that it had violated its own personnel rule by failing to 
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consider him for the position. [McConnell v. Utah Department of Transportation, 6 
PRB/H.O. 82, Findings of Fact, Conclusions of Law and Decision, p. 7 (October 14, 
1987).] 
On October 28, 1987 UDOT filed a Notice of Intent to File An Appeal 
With The Utah Personnel Review Board raising an issue of law in regard to 
whether the professional experience requirement of the Engineering Associate III 
position under the January 1, 1987 class specification is gained after one qualifies 
as a professional. [McConnell v. Utah Department of Transportation, 6 PRB/H.O. 
82, Notice Of An Intent To File An Appeal With The Utah Personnel Review Board, 
p. 2 (October 28, 1987).] 
On January 27, 1988 UDOT filed a Notice of Appeal which raised the 
following issues: 
1. The hearing officer erred when he concluded as a matter of 
law that "it is clear that the existing policy at the time of the 
Grievant's application was to count experience previous to the E.Q.E." 
2. The hearing officer erred when he concluded as a matter of 
law that "Department policy clearly states that the E.Q.E. exam would 
be administered to individuals who 'meet the minimum qualification 
standards.' The Grievant was given the examination and therefore 
must be considered as having met the minimum standards." 
3. The hearing officer erred when he concluded as a matter of 
law that "upon successful completion of the E.Q.E., the Grievant was 
qualified as an applicant fro the position of an Associate Engineer III 
position and should have been considered by the appointing authority 
along with other qualified applicants." 
[McConnell v. Utah Department of Transportation, 6 PRB/H.O. 82, Notice Of 
Appeal, p. 2 (January 27, 1988).] 
These issues were argued by UDOT in a brief it submitted to the PRB 
on February 4, 1988. [McConnell v. Utah Department of Transportation, 6 
PRB/H.O. 82, Appellant's Brief, pp. 6, 17, 22 (January 27, 1988).] 
- 11 -
On March 15, 1988 UDOT argued its brief before the PRB and 
focussed the arguments of the brief on resolving "...the issue in a classified merit 
system in which a job classification calls for a minimum requirement of 
professional experience, how is professional experience to be defined or 
interpreted?" (Vol. Ill, p. 4, 9-12, 12-13, 13-15.) 
The PRB did not discuss the distinction between progressively 
responsible related experience substitution for the degree requirement and the 
professional experience requirement of the class specification and offered no ruling 
thereon. [McConnell v. Utah Department of Transportation, 3 PRB 26, Decision 
(April 15, 1988).] 
SUMMARY OF ARGUMENT 
Issue I. The DPM class specification for the position of Engineering 
Associate III has two primary minimum requirements. The first is a college degree. 
The second is professional experience. The class specification allows 
substitutions which may be relied on in lieu of the primary requirements. For the 
college degree an applicant'may substitute four years of progressively responsible 
related experience. For the professional experience requirement an applicant may 
substitute graduate study in civil engineering or related fields. The PRB did not 
determine whether Mr. McConnell's experience as a technician in the classified 
service of the State of Utah or in the private sector qualified as professional 
experience which would entitle him to be considered for the position. Without 
having four years of professional experience Mr. McConnell does not meet the 
minimum qualifications for the position. He therefore cannot be considered for it. 
The decision of the PRB requiring UDOT to consider him for the Engineer 
Associate III position is therefore erroneous 
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Issue II. On its face the January 1, 1987 class specification for an 
Engineering Associate III position indicates that two primary minimum requirements 
exist for the position. A college degree requirement and a professional experience 
requirement. The language of the 1987 class specification is different from the 
language of the 1985 class specification and requires different application. Thus 
the finding by the PRB that the wording of the 1987 Engineer Associate III class 
specification did not reasonably lend itself to an interpretation different from the 
one applied to the 1985 class specification is in error. 
Issue III. The PRB concluded that UDOT had to give notice of 
changes in interpretation of class specifications which are different from DPM's 
interpretation prior to the use of the interpretation. This conclusion is based on a 
finding of fact that the UDOT interpretation of professional experience in the 1987 
class specification was different than DPM's interpretation of the 1987 class 
specification. The evidence shows that the DPM reversed the previous 
determination by it's personnel analyst and agreed with UDOT that professional 
experience could only be accrued after obtaining professional status through 
professional licensure or experience in a classified professional position in the 
classified service. 
Issue IV. Eligibility for promotions in the merit system are governed 
by the DPM Rule. UPMR Rule 7.d.(2)(f) provides that a merit employee must meet 
the minimum qualifications established by the class specification for the position to 
which promotion is sought. The PRB has confirmed this rule. 
The PRB conclusion in this case that UDOT Policy No. 05-142 leads a 
reasonable person to conclude that the successful passing to the EQE would 
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result in a person's eligibility for engineering positions fails to take into account 
UPMR Rule 7.d.(2)(f) and PRB case law establishing the supremacy of the class 
specifications. 
ARGUMENT 
I. The Personnel Review Board failed to answer the 
dispositive issue in the case which is whether McConnell 
satisfied the experience requirement of the 1987 class 
specification of four years of professional experience. 
Utah Code Ann. § 63-46b-16(4) provides: 
The appellate court shall grant relief only if, on the basis of the 
agency's record, it determines that a person seeking judicial review 
has been substantially prejudiced by any of the following: 
* * * * 
(c) the agency has not decided all of the issues requiring 
resolution; 
This statute confers jurisdiction on this court to provide relief in this 
instance if the appellant can show (1) it has been substantially prejudiced by (2) the 
agency having not decided all of the issues requiring resolution. 
The issue which the PRB did not decide is whether McConnell met the 
minimum qualifications ("MQs") for the Engineering Associate III position. This 
issue is dispositive since a ruling that MQs were met would result in UDOT having 
improperly denied McConnell consideration to which he was entitled. On the other 
hand if it ruled that the MQs had not been met UDOT would have acted properly in 
denying his application for the position. 
Before the PRB could decide whether McConnell had met the MQs it 
had to decide whether the experience he had accrued in the technician series 
positions and his experience in the private sector under the supervision of licensed 
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professional engineers constituted "professional experience" since the Associate 
Engineer III class specification in effect on January 1, 1987 requires "four years 
professional experience in addition to a college degree. These are the primary 
MQs. 
The rules governing the promotion of merit employees are found in 
the State of Utah Personnel Management Rules ("UPMR") promulgated by the 
DPM, and in the decisions of the Utah PRB. 
Promotions by agencies of its employees are governed by UPMR Rule 
2.c. which states: 
Individuals are employed by the State of Utah but 
directed in their assignments by agencies, which 
agencies have the responsibility to manage their own 
human resources in compliance with these rules, 
reserving the ability and authority to correct 
administrative errors. 
The applicable rule which an agency must comply with when it 
promotes its career service employees is UPMR Rule 7.d.(2)(f) which provides: 
To be eligible for career service promotion, an 
employee must meet the minimum qualifications specified 
in the class specification for the position and must have 
received a standard or higher performance rating within 
the last twelve months. 
The PRB applied Rule 7.d.(2)(f) in Gallegos v. Office of Recovery 
Services, Case No. 2 PRB 20 (1986). The case involved a claim by an employee of 
the Department of Social Services that she qualified for a promotion under a job 
announcement which was inconsistent with the class specification for the 
announced position. Gallegos claimed that the job announcement controlled as to 
the issue of minimum requirements of education and experience not the DPM 
approved class specification. She further claimed that her prior experience 
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qualified as "professional related employment" experience under the class 
specification and therefore she was "unjustly denied a promotion." 
On the issue of whether a job announcement controls the setting of 
minimum requirements for a position in a class series the PRB said: 
However, Personnel Management Rules and 
Regulations (1985 ed.), Rule 7.d.(2)(e), [7.d.(2)(f)(1986)] 
establishes the supremacy of classification specifications 
("class specs") over job announcements in the promotion 
of career service employees. Such employees must 
meet the minimum qualifications set forth in the class 
specs. That provision takes precedence over job 
announcements, particularly if the latter happen to be 
inaccurate or out-dated (emphasis added). 
Gallegos at pp. 9, 10. 
In reviewing Gallegos' appeal of whether her experience qualified her 
under the class specification the PRB held: 
In sum, DPM Rule 2.c. empowers the employing 
agencies to "manage their own human resources" under 
the aegis of DPM rules and statutory parameters. 
Employing agencies are to function with reasonable 
managerial discretion, such as that regarding the 
assessment of whether their employees meet promotion 
requirements. The grievance procedure serves as a 
conditional check on any abuse of that discretion. 
Gallegos at p. 8. 
In Craythom et al. v. Office of Community Operations, Case No. 4 
PRB/H.O. 60 (1986) the PRB hearing officer had to determine whether the 
performance of duties assigned to a higher grade in the classified series by an 
employee employed in a position classified at a lower grade level in the classified 
series could be applied toward the education and experience requirements for a 
promotion to the higher grade. The hearing officer held: 
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Since neither of the grievants has the requisite 
work experience at Grade 15, each contends that her 
work at another lower level is "equivalent" to Grade 15. in 
terms of duties and supervision level and should be 
counted. Specifically. Ms. Craythorn contends that she 
has been performing the equivalent duties of Records 
Management level II work since August 22, 1981 and, 
thus, she meets the minimum qualifications under the job 
specification of an Intake II (Grade 17) for substitution on 
a year-for~year basis for the bachelor's degree as of 
August 23, 1985. She was, however, in a position 
classified as a Grade 13 between August 22. 1981 and 
December 10. 1983. Ms. Evans contends that she has 
been performing the equivalent duties of Records 
Management level II work since October, 1981 and, thus, 
she meets the minimum qualifications under the job 
specifications of an Intake II (Grade 17) for substitution of 
a year-for-year basis as of October, 1985. She was, 
however, in a position classified as Grade 11-13 
between October. 1981 and April. 1983. (Emphasis 
added.) 
The Hearing Officer finds that the Agency acted 
reasonably in requiring that the four years of work 
experience be at a Grade 15 level and that the 
experience at less than a Grade 15 level not be 
considered in the determination of the minimum 
qualifications for the position. 
The class specification system should be 
respected; it impacts many employees and is necessary 
for the smooth operation of the agencies using it. Its 
integrity can be enhanced by allowing it to operate as it 
was designed to. The proper person to determine 
"equivalency" of jobs is a person specially trained to 
make that determination. In this instance, the personnel 
classification specialist found that "equivalency" meant 
job experience at Grade 15 level because of the 
complexity of experience required at that level. Based 
upon the evidence presented, the Hearing Officer 
determines that the specialist acted reasonably and 
rationally and that the promotions were properly denied 
by the agency (emphasis added). 
Craythorn at pp. 7, 8. Neither Craythorn nor Evans appealed the decision of the 
hearing officer to the PRB. Pursuant to Utah Personnel Review Board, State 
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Employees' Grievance and Appeals Procedure, Rule 18.16.3 (1983) the hearing 
officer's decision and order becomes the decision and order of the PRB unless 
appealed. 
The McConnell case involves many of the same facts and legal issues 
resolved in the above two cases. The job bulletin erroneously listed the 
educational and experience requirements for the Engineering Associate III position 
as graduation from an accredited college or university in civil engineering or closely 
related field, plus four years experience in a closely related field or substitution for 
the college degree by completion of the UDOT Engineering Qualification 
Examination plus six years related employment. (Joint Exhibit No. 1.) 
The January 1, 1987 class specification for the Engineering Associate 
III requires graduation for an accredited college or university in civil engineering or 
closely related field, plus four years professional experience with substitutions 
available for the college degree and professional experience. (Grievant's Exhibit 
No. 4.) The substitution for the college degree is satisfactory completion of the 
EQE examination plus four years of progressively responsible related experience. 
(Grievant's Exhibit No. 4.) The substitution for the professional experience was 
graduate study in civil engineering or related fields. (Grievant's Exhibit No. 4.) 
Because of the conflict between the job announcement bulletin and the DPM class 
specification McConnell can qualify only under the class specification. Gallegos at 
pp. 9, 10. 
McConnell did not have a college degree and must use the EQE plus 
four years of his technician class series experience as a substitution for the 
degree. (Vol. I, pp. 142, 143.) (Vol. I, p. 31.) UDOT qualified him in regard to the 
- 1 8 -
college degree requirement by substitution. (Vol. I, p. 95) McConnell did not have 
graduate study in civil engineering or related fields so the substitution for the four 
years of professional experience is not available. (Vol. I, pp. 142, 143.) His case 
must, therefore, rise and fall on whether he has four years of "professional 
experience". 
McConnell argues that during his private employment from August, 
1979 to April, 1984 and his employment with the state in the technician class 
series from June, 1972 to August, 1979 and April, 84 to May, 87 he performed 
engineering work and functions which the professional and associate engineers 
class series performed and therefore he had at least four years of "professional 
experience". 
UDOT maintains that McConnell qualified for the professional class 
series by passing the E.Q.E. in April, 1987 with four years of progressively 
responsible related experience in the technician class series and qualified for 
promotion to an entry level position in the professional series which required no 
professional experience. He could only start accruing "professional experience" by 
working in the professional class series or as a licensed professional engineer. 
Because all of his experience accrued in the technician class series prior to 
passing the E.Q.E. it would not qualify as "professional experience". Furthermore, 
the private experience was accrued not as a professional engineer and therefore 
would not qualify as professional experience. 
The Craythorn and Gallegos cases answer McConnelPs argument. 
Craythom stands for the rule that in a statutory classification and merit system 
experience gained in performing the functions of a particular position within a class 
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series will be evaluated under the parameters of the class specification not the 
subjective evaluation of an employee. Therefore, work performed within a 
particular grade will be deemed to be work of that grade even if the work involves 
some functions of a higher grade. As the hearing officer said, 'The proper person 
to determine "equivalency" of jobs is a person specially trained to make that 
determination." Craythorn at pp. 7, 8. The evaluation of whether an employee 
meets the requirements of a particular class specification is a matter of agency 
discretion. Gallegos at p. 8. 
UDOT explained why the class specification was changed, effective 
January 1, 1987. Grant Fairbanks, the personnel manager, which is a position of 
special training in personnel matters, said: 
MR. FAIRBANKS: Well, I want to present this 
separately. So I will say that during this time there were 
some changes, and there was a specification, which is 
the specification that he — that he has referred to, and 
we use that. It was called to my attention that in using 
that specification that was a very broad interpretation 
because of the last section where it did not differentiate 
between the two types of experience, one experience 
prior to qualifying as an engineer and the other 
experience after qualifying for an engineer. And so 
recognizing that, we saw a need to change the 
specification so that it would be clearer to everyone that 
there were two definite types of experience — 
experience gained to satisfy the college — the 
substitution for the college degree and the experience 
required for — as an engineer to qualify for the Level III. 
This makes it consistent with the requirements of the 
Board of Registration, which I will explain in a few 
minutes. 
MR. DAVIES: When you say "this," what are you 
referring to? 
MR. FAIRBANKS: The new spec makes it 
consistent separating those two types of experience, the 
experience substituting for college and then the 
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experience necessary above the college level. And it 
makes it consistent with the requirements of a 
Professional Engineer, which we are attempting to do 
with this, and I will make that known in my presentation 
(emphasis added). 
(Vol. I, pp. 90-92,98-101.) 
Marvin Johnson, the manager of the Classification and Compensation 
Bureau of DPM, another trained personnel specialist, testified as to the reasons for 
the change in the class specification for Engineering Associate III. He said: 
Q. Do you know what the need for the change 
was? 
A. It was — one reason was we had identified a 
change in the minimum qualifications changing those 
from civil engineering degree plus six years of 
experience. We changed that to four years of experience 
with the specs that we were working with that job 
analysis for the division method. An Jerry pointed that 
out and asked if he could go ahead and start looking at 
all this. And I said yes, he could go ahead and do all that 
since it applies specifically only to title. 
Q. As far as you were concerned, there was only 
lowering total years of experience? 
A. He also talked about changes in the way they 
were interpreting the minimum qualifications (emphasis 
added). 
(Vol. I, pp. 118, 119.) 
Felix McGowan, manager of the Staffing & Employee Services Bureau 
of DPM, another trained personnel specialist, testified as to why the UDOT 
interpretation was the correct interpretation of the class specification. He said: 
Afterwards, after talking with the subject matter 
experts and in thorough discussion with the licensing 
representative from the Department of Business 
Regulation and understanding that it was the 
Department's philosophy and practice to count only the 
post experience, then I basically had no choice but to 
- 2 1 -
basically overturn the decision and agree that the post 
experience is what is considered as qualifying and 
consistent with the Business Regulation licensure 
practice. 
(Vol. I, p. 131.) 
This evidence establishes the reasons for the change in the class 
specification and interpretation by UDOT of the education and experience 
requirements of the class specifications. As the PRB has held, the evaluation by 
agencies of employee qualifications is discretionary and to be proper must be 
based in reason. Gallegos at p. 8. UDOT was merely applying the class 
specification and its education and experience requirements to McConnell. In 
doing so it had to determine whether his experience in the private sector and in the 
technician class series qualified as ''professional experience." It decided that the 
technician experience was not professional experience and that the private 
experience was not professional experience because none of it had accrued prior 
to his qualifying as a professional in the professional class series or as a licensed 
professional engineer. 
The discretionary interpretation of the language of the new class 
specification was consistent with its- purpose. In such case discretion is 
management's prerogative so long as there is present some reasonable basis for 
the exercise of the discretion. Lund vs. Division of Health Care Financing, Case 
No. 3 PRB 24 (1987), p. 8. 
The PRB failed to decide this issue which was the threshold question 
that had to be answered before it could address the other issues on appeal before 
it. This failure to decide the dispositive issue resulted in the making of an 
erroneous decision by the board. 
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The making of an erroneous decision by the board constitutes 
substantial prejudice to the agency because it requires the agency to now consider 
an employee who does not satisfy the class specifications for the position. The 
decision interferes with a discretionary decision UDOT is entitled to make. 
II. The Personnel Review Board finding that the wording 
of the 1987 Engineering Associate III class specification did not 
reasonably lend itself to an interpretation different from the one 
applied to the 1985 class specification is in error because the 
face of the 1987 class specification indicates that the wording of 
the education and experience requirements is clearly different 
and requires different application than that of the 1985 class 
specification. 
Utah Code Ann. § 63-46b~16(4) provides: 
(4) The appellate court shall grant relief only if, on the basis of 
the agency's record, it determines that a person seeking judicial 
review has been substantially prejudiced by any of the following: 
(g) the agency action is based upon a determination of fact, 
made or implied by the agency, that is not supported by substantial 
evidence when viewed in light of the whole record before the court; 
The Utah Administrative Practices Act establishes the standard for 
the appellate review of agency action is to be one based on the whole record. 
Utah Code Ann. § 63-46b-16(4). Under this standard the reviewing court must 
consider the complete record. It may not consider evidence which in and of itself 
justifies the agency action without taking into account evidence from which 
conflicting inferences can be drawn or which contradict the agency action. Matter 
of Environmental Management Commission, 280 S.E.2d 520, 528 (N.C.App. 1981). 
Under this standard the court must review the entire record and 
determine whether following finding of fact made by the PRB in its decision of April 
15, 1988 is supported by the whole record: 
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8. The wording of the 1987 class spec does not reasonably 
lend itself to an interpretation different from the one applied to the 
1985 class spec, which accepted related job experience before the 
E.Q.E., pursuant to the substitution provision of (2)(b). 
McConnell v. Utah Department of Transportation, 3 PRB 26, Decision, p. 6 (April 
15, 1988). 
The 1985 class specification referred to by the PRB states the 
education and experience qualifications for the Engineering Associate III position 
as: 
B. Education and Experience 
(1) Graduation from an accredited 4-year college or 
university with major study in civil engineering or closely 
related fields, plus six (6) years experience in a closely 
related field, 
OR 
(2) Substitutions on a year-for-year basis as follows: 
Satisfactory completion of the UDOT Engineer 
Qualification Examination plus eight (8) years 
experience in a related field or an equivalent 
combination of education and progressively 
responsible full-time paid employment in a closely 
related field. 
(Grievant's Exhibit 4.) 
The 1987 class specification states the education and experience 
qualifications for the Engineering Associate III position as: 
B. Education and Experience 
(1) Graduation from an accredited 4-year college or 
university with major study in civil engineering or closely 
related professional fields, plus four (4) years professional 
experience. 
OR 
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(2) Substitutions on a year-for year basis as follows: 
(a) Graduate study in civil engineering or related 
fields for the required employment, 
OR 
(b) Satisfactory completion of the EQE examination 
plus four (4) years progressively responsible related 
experience for the required college degree. 
(Grievant's Exhibit 5.) 
On its face the 1987 class specification expressly requires four years 
of professional experience. The 1985 class specification requires six years of 
experience in a closely related field. The 1985 class specification allows an 
applicant to substitute either satisfactory completion of the EQE plus eight years 
of experience in a related field or an equivalent combination of education and 
progressively responsible full-time paid employment in a closely related field for 
both the education and experience requirements. For UDOT employees the EQE 
satisfies the college degree requirement. The 1987 class specification allows an 
applicant to substitute 4 years of graduate study in civil engineering or related 
fields for the four years of professional experience and satisfactory completion of 
the EQE and four years of progressively responsible related experience for the 
college degree. The 1985 class specification has no language, express or implied, 
which requires professional experience while the 1987 class specification expressly 
requires four years of professional experience which can be satisfied by four years 
of graduate study in civil engineering or related fields. 
Because the 1987 class specification expressly requires four years of 
professional experience while the 1985 class specification requires no professional 
experience the two documents are on their face different from each other. Each 
- 2 5 -
must be interpreted differently and independent of each other. An interpretation of 
the 1985 class specification can not be applied to the 1987 class specification 
which is different from it. To do so is a substantial error which resulted in an 
erroneous finding. 
This erroneous finding was the basis from which the legal conclusion 
was drawn that McConnell was qualified to be considered for the Engineering 
Associate III position and that any change in interpretation of class specifications 
which is different from DPM's interpretation must be announced to applicants in 
the job announcement. [McConnell v. Utah Department of Transportation, 3 PRB 
26, Decision, p. 8, 13 (April 15, 1988).] [McConnell v. Utah Department of 
Transportation, 6 PRB/H.O. 82, Findings of Fact, Conclusions of Law and Decision, 
pp. 5-7 (October 14, 1987).] 
An erroneous finding of fact and conclusion of law is a gross mistake 
of fact and mistaken application of law which constitutes substantial prejudice to 
the agency which must be remedied by the court. Shapiro v. Kansas Public 
Employees Retirement System, Kan., 507 P.2d 281, 287-8 (1973). 
III. The Personnel Review Board assumed as a fact that 
the UDOT interpretation of the January, 1987 class specification 
for the Engineering Associate III position was different and 
inconsistent with the Department of Personnel Management's 
interpretation of the class specification in spite of 
uncontroverted evidence that the Department of Personnel 
Management changed its position and supported UDOT's 
interpretation of the 1987 class specification requirement 
mandating professional experience after its review of the matter 
and therefore the conclusion by the Personnel Review Board 
that UDOT had to give notice of such interpretation prior to its 
use is erroneous. 
Utah Code Ann. § 63-46b-16(4) provides: 
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(4) The appellate court shall grant relief only if, on the basis of 
the agency's record, it determines that a person seeking judicial 
review has been substantially prejudiced by any of the following: 
(g) the agency action is based upon a determination of fact, 
made or implied by the agency, that is not supported by substantial 
evidence when viewed in light of the whole record before the court; 
Under the whole record standard the court must review the entire 
record and determine whether the following finding of fact made by the PRB in its 
decision of April 15, 1988 is supported by the whole record: 
15. There is no obligation by a State agency to further define a 
class spec issued by DPM with a new interpretation; but if an agency 
chooses to do so, then the burden is on that agency to be consistent 
with DPM's interpretation. Thus, agencies have some measure of 
discretion and latitude to interpret the class specs differently from 
DPM, but if agencies choose to interpret them differently then the 
burden is on those agencies, such as UDOT, to show consistency and 
clarity, but absent on (sic) abuse of discretion. Even so, appeals from 
an agency's distinguishing interpretation may be taken to this Board, 
if not previously rectified by DPM. 
[McConnell v. Utah Department of Transportation, 3 PRB 26, Decision, p. 7 (April 
15, 1988).] 
This finding of fact must be based on evidence which establishes that 
UDOT's interpretation of the 1987 class specification was different than DPM's 
interpretation. The evidence in the record that would presumably support such a 
finding is the testimony offered by Marvin Johnson (Vol. I, pp. 116-120), Alberta 
Archuleta (Vol. I, pp. 121-125), Felix McGowan (Vol. I, pp. 126-145), Grievant's 
Exhibit #4 , and Grievant's Exhibit #5. 
However, this evidence establishes that Ms. Archculeta, a personnel 
analyst in DPM, was assigned to review Mr. McConnell's qualifications after he 
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complained to DPM that UDOT had determined that he did not meet the MQs for 
the Engineering Associate III position. (Vol. I, pp. 121-125.) She reviewed his 
resume and determined that he did meet the MQs for the position. (Vol. I, p. 122.) 
When UDOT was informed of the determination it contacted Felix McGowan, 
manager of the DPM Employee Staffing and Employee Services Bureau. (Vol. I, p. 
126.) Mr. McGowan reviewed Ms. Archuleta's determination and reversed her 
decision. (Stipulation of Facts, Joint Exhibit # 1-5.) (Vol. I, p. 131.) DPM agreed 
with UDOT's interpretation of the class specification requirement for professional 
experience. (Stipulation of Facts, Joint Exhibit # 1-5.) (Vol. I, p. 131.) (Joint 
Exhibit #4.) Mr. McGowan testified that Mr. McConnell's interpretation of the 1987 
class specification was incorrect. (Vol. I, pp. 141-144.) 
The only reasonable conclusion which can be drawn from this 
evidence is that DPM agreed with UDOT's interpretation of the 1987 class 
specification because Ms. Archuleta's decision was reversed by on appeal by 
UDOT. A conclusion to the contrary could be drawn only if this evidence was not 
considered. If DPM was in agreement with UDOT's interpretation of the 1987 
class specification then McConnell did not meet the MQs for the Engineering 
Associate III position and UDOT was correct in so advising him. 
The PRB entered a finding of fact which was a gross mistake of fact 
and misapplied such fact in reaching the conclusion of law that UDOT and DPM 
interpreted the class specification differently. Such error was prejudicial to UDOT 
and was a substantial error. 
IV. The Personnel Review Board's finding that UDOT 
Policy No- 05-142 leads a reasonable person to conclude that 
the successful passing of the Engineering Qualification 
Examination would result in a person's eligibility for engineering 
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positions is in error because such finding conflicts with its own 
decisions and the rules of the Department of Personnel 
Management. 
Utah Code Ann. § 63-46b-16(4)(h)(iii) provides: 
(4) The appellate court shall grant relief only if, on the basis of 
the agency's record, it determines that a person seeking judicial 
review has been substantially prejudiced by any of the following: 
(g) the agency action is based upon a determination of fact, 
made or implied by the agency, that is not supported by substantial 
evidence when viewed in light of the whole record before the court; 
The PRB made the following finding of fact: 
14. UDOT policy 05-142 states in part: 
A passing score on this examination (E.Q.E.) does 
not guarantee promotion to engineering status but 
will establish an individual's elegibility (sic) for 
engineering positions as they become available. 
(Emphasis added.) 
A plain reading of the above-quoted provision would lead a 
reasonable person to conclude that successfully passing of the E.Q.E. 
would establish a person's eligibility for engineering positions. The 
Agency's 1987 interpretation of the subject class spec would appear 
to be in conflict — if not a contradiction — with the above-cited 
policy. 
McConnell v. Utah Department of Transportation, 3 PRB 26, Decision, p. 7 (April 
15, 1988). 
This finding of fact is in conflict with the DPM rule governing 
promotions. UPMR Rule 7.d.(2)(f) establishes the class specification as the 
controlling document in determining qualification for promotions for career service 
employees as the discussion in Issue I indicates. Furthermore, DPM is given 
authority under Utah Code Ann. § 67-19-13(2) to approve all personnel actions. 
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DPM has confirmed this authority in UPMR Rule 2.b.(4) and 2.c.(3). No promotion 
will be granted unless the MQs, as set forth in the class specification for the 
position, are met. The Gallegos case discussed in Issue I is further support for 
this position. 
In McConnell's case the PRB found that UDOT was in violation of 
policy no. 05-142 because under it a reasonable person would conclude that 
passing the E.Q.E would establish eligibility for promotion to engineering positions. 
[McConnell v. Utah Department of Transportation, 3 PRB 26, Decision, p. 7 (April 
15, 1988).] Under the PRB finding the policy determines an applicant's eligibility. 
UDOT's interpretation of the 1987 class specification contradicts the policy. [Id.] 
The problem with this finding is that UDOT policy no. 5-142 is in 
harmony with the DPM rule. UDOT maintains that passing the E.Q.E puts the 
applicant on the in-house register from which promotions will be made. To be 
promoted to the Engineering Associate III position applicants from the register 
created under the policy must meet the MQs of the class specification. Upon 
meeting the MQs of the class specification the applicant will be promoted to the 
position. UDOT's interpretation of the class specification is that it requires four 
years of professional experience which is experience which is obtained in a 
professional grade or as a licensed engineer. McConnell did not have such 
professional experience and therefore did not qualify under the January 1, 1987 
class specification. 
The PRB finding discounts the supremacy of the class specification. 
It would allow an employee to merely pass the E.Q.E. which would entitle him to be 
promoted to any engineering position within the professional class series. It is 
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conceivable that a technician could, under the PRB finding, become a supervising 
engineer which is the highest level in the series without any experience as a 
supervisor because all he or she would have to do is pass the E.Q.E. and 
demonstrate the requisite number of years of experience in a related field in 
progressively responsible work. This position totally disregards the primary MQ of 
"four (4) years of professional experience" in the 1987 class specification. 
This position is in direct conflict with the previous PRB decision in 
Gallegos and with UPMR Rule 7.d.(2)(f) which establishes that the class 
specification is the source of all minimum qualifications for positions which must 
be met by an applicant. 
The PRB failed to consider UPMR Rule 7.d.(2)(f) and its own case law 
interpreting the rule and to apply the rule and case law in reaching this finding. 
Because the PRB failed to consider and apply the DPM rule and its case law the 
finding is not supported by substantial evidence in the record and is therefore 
erroneous. 
CONCLUSION 
I. The Personnel Review Board failed to answer the dispositive issue 
in the case which is whether McConnell satisfied the experience requirement of the 
1987 class specification of four years of professional experience 
II. The Personnel Review Board finding that the wording of the 1987 
Engineering Associate III class specification did not reasonably lend itself to an 
interpretation different from the one applied to the 1985 class specification is in 
error because the face of the 1987 class specification indicates that the wording of 
the education and experience requirements is expressly different and requires 
different application than that of the 1985 class specification. 
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III. The Personnel Review Board assumed as a fact that the UDOT 
interpretation of the January, 1987 class specification for the Engineering 
Associate III position was different and inconsistent with the Department of 
Personnel Management's interpretation of the class specification in spite of 
uncontroverted evidence that the Department of Personnel Management changed 
its position and supported UDOTs interpretation of the 1987 class specification 
requirement mandating professional experience after its review of the matter and 
therefore the conclusion by the Personnel Review Board that UDOT had to give 
notice of such interpretation prior to its use is erroneous. 
IV. The Personnel Review Board's finding that UDOT Policy No. 05-
142 leads a reasonable person to conclude that the successful passing of the 
Engineering Qualification Examination would result in a person's eligibility for 
engineering positions is in error because such finding conflicts with its own 
decisions and the rules of the Department of Personnel Management. 
DATED this ^ ^ o f November, 1988. 
DAVID L. WILKINSON 
Attorney General 
NEAL T. GOOCH 
Assistant Attorney General 
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GRIEVANT'S EXHIBIT No. 4 
Levan t ' s 
Cxhihit 
57ATL Pr l/7;>; - D I V l i l J u Of *':HS'J?MLL NWWILMLNI 
AMOVES CLA5i> SPtJinCMTiUN* 
Class Ti t ie : Engineering Asrrr^-*- rjJs^J*alar> hang^: 2~-12 'Class. 
Cooe: 5D26 Effective Date: U l P - i t ^ Q p T Coae: l E£0 a>oe: 2 
Distinouisninc ChEracteristicr: 
Tnis is a supervisory ievel class with a rrooationary pericc of six (6) 
months, Incumoents in tnis class utilize acvanceo training, experience 
and inoeoenoent juopment in tne evaluation anc mccificaticn of complex 
engineering situation- reouiring soeciaiizec aeiiicies. 
Examples of work: (Tnese are intenced as general illustrations cf tne 
work in tnis ciass eno are not all inclusive fcr specific oositions) 
Schedules, conducts or coorcinates oetaiiec pnases of tne engineering 
WCTK; acts as a Project engineer exercising inoeoenoent jucgmer.t in 
work of a conventional engineering nature/out wnicn involves various 
sciutions or applications, conflicting reouirements, jnsuitaoility of 
material or difficult coorcinstion reouirements: engineering functions 
may induce duties at district anc central office areas involving 
cesign, project oevelooment, location, maintenance, materials, 
ripnt-of-way, environmental stuoies, nignway use, nycrauiics, fielc 
office, planning anc rrcgramming, project construction, research, 
structures, traffic studies ano transoortation plannino, performs otner 
reiatec cuties as assignee-
Qualifications Statement 
A. Kno*lecoes. SKJIIS. anc firilities: 
Knowleooe o*: 
Principles ano practices cf civil engineering relating to tne 
design, construction and maintenance cf transoortation systems; 
Pertinent iaws, rules anc regulations 
Aoilitv to: 
Ccorcinate anc suoervise tne activities of otner engineers ano 
technicians 
Apply policies and proceoures relating to EEC practices 
Communicate effectively in ootn era! ano written form 
£• Education and Experience 
(1) Graduation from an accreditee 4-year college or university 
with major study in civil engineering cr closely reiateo 
fielos, plus six (6) years experience in a closely re^ateG 
fielc, 
• >uc. Jd92;j 
OR 
(2) Substitutions on a year-for-year basis as follows: 
(a) Satisfactory completion of the JOOT Engineer 
Qualification Examination pius eight (8) years experience 
in a related field or an equivalent combination of 
education and progressively responsiole full-time paid 
employment in a closely related fieic. 
•For internal promotions, employees of UDOT may pass the UDOT Engineering 
Qualification Exam in lieu of a college degree. 
GRIEVANT'S EXHIBIT No. 5 
Grievant's 
Exhibit * 
STATE OF UTAH - UlViblOu iH J'UOUNNLL MlNAUL'NLNi 
.'^ PROVED CLA1& mxlFItATJUN 
Class T i t l e : Engineering AssocitrtE-411 salary Kanae: 27-12 Class 
Coue: 5026 Lffective Date: I<L-6'/) tiT JoUe: E LEO Coue: 2 
Distinguishinu Characteristics 
_ — — — ~ - . n i_ — 
This is a supervisory level class with a proDationbry period of six (6) 
months, Incumoents in this ciass utilize auvanced training, experience 
and independent jucgment in the evaluation anu modification of cc-;.iex 
engineering situations requiring speciaiizec aoilities. 
Examoles of Work: (Tnese are intenued as General illustrations of the 
worK in tms ciass ano are not all inclusive for specific positions) 
Schedules, conoucts or coordinates detailed phases of the engineering 
work; acts as a project engineer exercising inoepencent juogment in 
work of a conventional engineering nature, tut wnicn involves various 
solutions or applications^ conflicting requirements, unsuit3oiiity of 
material or Difficult coordination reouirements; engineering functions 
may incluoe outies at District and central office areas involving 
oesign, project development, location, maintenance, materials, 
rignt-of-way, environmental stuoies, highway use, nyorauiics, field 
office, planning ano programming, projeci construction, research, 
structures, traffic studies ano transportation planning, performs ether 
reiatec duties as assignee. 
Salifications Statement 
A. Knowledges, Skills, and Aoiiities: 
Knowledge ?f: 
mmmmmmmmmmmmmmmmm^mmmmmmmmmmm 
Principles ano practices of civil engineering relating to the 
oesign, construction ano maintenance of transpcrtaticn systems; 
Pertinent laws, rules ano regulations 
Aoiiity tc: 
Coorcinate ano supervise the activities of other engineers anc 
technicians 
Apply policies ano proceoures relating to EEO practices 
Communicate effectively in both oral ano written form 
b. Education ano Experience 
(1) Gracuaticn from an accredited 4-year college or university 
with major study in civil engineering or closely rdLatec 
professional fielus, plus four (4) years professional 
experience. 
Doc. 0094) 
(2) Substitutions on a year-for-year basis as follows: 
(a) Graduate study in civil engineering or related fielos for 
the requirec empyymnt
 f 
(b) Satisfactory completion of the EOE examination plus four 
(4) years progressively responsible related experience 
for tne requireu college degree. 
STIPULATED FACTS, JOINT EXHIBITS 1 - 5 
Joint 
Exhibit # M 
STIPULATION OF FACTS 
On May 20, 1987, Blllle J. McConnel applied for an Engineering 
Associate III position as advertised on UDOT's Advertising 
Bulletin #18. (Joint Exhibit #1) 
On June 15, 1987, Alfredo LeBlanc, a Personnel Analyst In the 
UDOT Human Resources Division sends notification to grlevant 
Informing him he does not meet minimum Qualifications. (See 
Joint Exhibit #2) 
On June 18t 1987, Alberta Archuleta, a Personnel Analyst for the 
Department of Personnel Management reviewed grlevant's 
application and concluded that he met minimum qualifications for 
the position (without benefit of subject matter experts). (See 
Joint Exhibit #3) 
On July 17, 1987, Felix McGowan, Bureau Manager In the Department 
of Personnel Management reversed his Department's earlier 
decision and found grlevant did not meet minimum qualifications 
for the Engineering Associate III position. (See Joint Exhibit 
mA) 
The specific reason for disqualifying grlevant from application 
was the Joint interpretation by DPM and UDOT officials that 
-...experience prior to being qualified as an engineer cannot be 
counted as engineering experience.) (See Joint Exhibit #5) 
B L U E B U L L E T I N B L U E B U L L E T I N 
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AVAILABLE POSITION flay 18, 1987 
The position, CIVIL ENGINEER III or ENGINEERING ASSOCIATE III is available in 
District Five, Cedar City Di trict Headquarters. This is an interrr position 
which mav be abolished at a l~tr»r date resulting in the successful applicant 
returning to the same status ant salary he/she previously held prior to 
receiving tne appointment. Salary increase for promotion will not be 
available until July 1, 1987. Career Board will be interviewing. 
EXPERIENCE AND EDUCATIONAL REQUIREMENTS: 
Schedules, conducts or coordinates detailed phases of the engineering work; 
acts as a project engineer exercising independent judgement in work of a 
conventional engineering nature, but i»Kich involves various solutions or 
applications, conflicting requirer nts, un^uitability of material or difficult 
coordination requirements; engineering functiors may include duties at 
district and central office areas involving design, project development, 
location, maintenance, materials, right-of-*iay, environmental studies, highway 
use, hydraulics, fieid office, planning and programming, project construction, 
research, structures, traffic studies and transportation planning, performs 
other related duties as assigned. 
EXPERIENCE ACT EDUCATIONAL REQUIREMENTS: 
Must be a registered Professional Engineer in accordance with Utah Cede 58-22, 
as annotated. 
IF FILLED AS A EMGINEERZKS ASSOCIATE III 
Graduation from an accredited four year college or university with major study 
in civil engineering or a closelw -elated f^e.d, p ^ s four (4) ygars 
ottpgn?nrp in a closely related fiald: 
OR 
Substitutions on a year-for-year basis as follows: 
Graduate study in Civil Engineering or related fields for the required 
employment 
OR 
Satisfactory completion of the ETT examination plus four years related 
employment for the reouired college degree, 
OR 
Satisfactory completion of the UDOT Engineering Qualification Examination 
plus six (6) years related employment fcr the respired college degree. 
Applicants for this position must be UDOT career service employees. 
Interested applicants should contact the Human Resource Section - phone 
965-4249 and submit two current applications \> Personnel, 4501 South 2700 
West, Salt Lake City, Utah 84119, no later than 5:00 p.m. on the closing date 
of Fay 27, 1987* (see other side). Tnis position will be filled on an equal 
employment opportunity basis. 
Gill 
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William D. Hurley, P.E 
Assistant Director 
Gene SturzenegoerfP.I 
UTAH DEPARTMENT OF TRANSPORTATION 
4501 South 2700 West 
Salt loke City, Utoh B4) 19 
June 15, 1987 
h r 
ZK. Li:t 
*f 2-
Mr. Billie J. McConnell 
119 West 1725 North 
Cedar City, Utah 84720 
Dear Mr. McConnell: 
Your application for Civil Engineer III or Engineering Associate III, 
Bulletin #18, Distirct Five, was reviewed and it "was determined that you 
do not meet minimum qualifications or requirements neeoed to be 
considered for the above position due to the following: 
nol sufficiently related for 
experience required to 
Your training and/or experience is 
this position. 
You oo not have the minimum training 
qualify for this position. 
You oo not have the minimum employment experience required to 
qualify for this position. 
This position is open only to current career service status 
employees of the Department of Transportation. 
This position is open only to current career service status 
employees of the State of Utah. 
Your application was received after the closing date and cannot 
be considered. 
Other -. Career Board has reviewed your application and the 
Documents, at tnis time you donot meet the minimum 
qualifications for the Engineer Associate III (Sraoe 27) 
position for which you have applied. 
Thank you for your time, interest and effort in applying 
position with the Department of Transportation. 
Sincerely, 
For this 
fir 
Alfreoo A. LeBlanc 
Personnel Analyst 
«?**.4.fc. W * V*>U*Ji 
Department of Administrative Services 
Division of Personnel Management 
Norman H Banpcncr C»o\crnor 
Brian £ Harris !>ircvior 
M E M O R A N D U M 
/ 
TO: 
FROM: 
DAIE: 
SUBJECT: 
Steve Robel, U.D.O.T Director, District Five 
Brian I. Barr 
Division of P 
June 17, 19S7 
Application Review 
rector 
el Management 
\» 
jo^-
7T y 
& * 
The Division of Personnel Management upon review and evaluation of 
Billie J. McConnel's application for Engineering Associate III, District 5, 
find that he does meet the minimum qualifications and may be considered along 
vith other qualified applicants for that position. 
BEH/AA/rvp 
cc: Grant Fairbanks, U.D.O.T Personnel Manager 
Billie J. McConnel, applicant 
Central File 
26481 
2229 Suit: Office Building 
Salt lake O n . Uian h-< \ i-. 
suite or i 'uh 
IX'partmenf of Administrative Services 
Division of Personnel Mananement 
Vwnun II Itjnirmcr (.mentor 
Hiwn I l i . irfs D m
 t Mr 
M E M O R A N D U M 
So^ f 
£t Li i 
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TO: Grant Fairbanks, Personnel Manager 
Utan Department of Transportation 
FROM: Felix 3. McGowarv&ureau Manager 
Division of Personnel Management 
DATE: July 17, 1987 
SIB3ECT: Qualification for Enoineerino Associate III - Billie 3. McConnell 
j 
Regarding the question of Mr. McConnell1s Qualifications for Engineering 
Associate III, it was EPM's initial Determination tnat tne employee qualified 
for promotion Daseo on our interpretation of tne joo requirements. 
After furtner discussion with subject matter experts who provioed aoditional 
joe reiatec interpretations of neeo qualification factors and criteria, DPM 
must now reverse its initial decision; therefore, agreeing witn the 
Department's opinion that Mr. McConnell ooes not qualify for promotion to the 
Engineering Associate III position. 
Piease notify the employee (applicant) regarding this decision. 
F3M^rvp 
cc: Brian E. Harris 
Oonn Mathews 
Aloerte Archule>a 
Ken WilKS *00~~*"^ 
Central File Staffinc 
222V Miin Oliiti- luiikimi: 
salt Like i.itx. t lah H «! I t 
rACVlOVClllUllMl UTAH DEPARTMENT OF TRANSPORTATION 
DATE: July 14, 1957 
T O : B.J. McConnell, Estimates I Agreements Specialist 
F R O M : £-H. Findlay, CPA, Director 
SUBJECT: Grievance 
I have reviewed your appeal to the decision that was made 
indicating that you did not meet the minimum qualifications for an 
Engineering Associate III. 
The matter has been discussed in detail with our Human Resource 
,Staff, the State Division of Personnel Management and two professional 
engineers serving on the Departments Career Board. It is the, 
contention of the Department that experience prior to being qualified 
as an engineer ncannot" be counted as engineering experienced 'Tour 
qualifications in performing engineering functions were verified to 
the Department through passing the Engineering Qualification 
Examination this year. These qualifications could have also been 
obtained through college graduation in engineering or passing the 
Encineer-in-Training exam. Experience gained in engineering functions 
after that time could be consioered in meeting the experience 
requirements of the Engineering Associate III position. 
Policy 05-142 does indicate that by successfully passing the 
Engineering Qualification Exam, a person would be eligibile for 
engineering status. The first engineering level does not have an 
experience requirement; however, the higher levels do have an 
experience requirement above the passing 'of the UDOT Engineering 
Qualification Exam as indicated by the specifications. This policy, 
0-142, does not do away with that experience requirement. 
Policy 01-8 states that "selection and placement procedures, 
within the provisions of the Merit System, shall be utilized..." It 
should oe noted that meeting minimum qualifications are part of tnat 
system. 
Your other references to UDOT policies have been noted; however, 
those policies do not superseoe the need to meet minimum 
specifications. 
J Qt'i T 
< - l 1 
.0 
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Utah Code Ann. S e c t i o n 6 7 - 1 9 - 1 3 ( 2 ) 
67-19-13 STATE OFFICERS AND EMPLOYEES 
fined in subsection 67-l*-12(2Xer for "the sal-
ary survey and to provisions for superior per-
formance increases and incentive awards" in 
the second sentence of Subsection (2Kg); in-
serted the third sentence in Subsection (2Xg); 
deleted "and selective salary adjustments" af-
ter "pay plan" in the fourth sentence of Subsec-
tion (2Xf); added two sentences relating to sur-
vey of benefits in Subsection (3); and made 
minor changes in phraseology, punctuation, 
and style. 
Tht 1984 amendment substituted "steps" for 
"grades" in the first sentence of Subsection 
(2Xa); substituted references to salary range 
for references to salary grade in Subsections 
(2Xa) and (2Kb); deleted former second and 
third sentences of Subsection (2Xc); deleted a 
Subsection (2Xi); substituted "biennially" for 
"annually" in the third sentence of Subsection 
(3); substituted the fourth through sixth sen-
tences of Subsection (3) for s sentence which 
read: "The survey shall be a cross section of the 
various types and sixes of employers through-
out the state and the results shall be weighted 
to remove any bias caused by uneven re-
sponses"; and made a minor change in phrase-
ology. 
The 1985 amendment by eh. 122, effective 
March 16, 1985, substituted "pay plans" for 
"pay plan" in two places and "all pay plans" for 
"the pay plan" in Subsection (2); substituted 
"Pay plans" for The pay plan" and "grades" 
for "steps" once each and "grade" for "range" in 
two places in Subsection (2Xa); substituted 
"grade" for "range" in three places in Subsec-
tion (2Kb); substituted "rules" for "regulations" 
in three places and "pay plans" for "the pay 
plan" in one place in Subsection (2Xc); rewrote 
Subsection (2Xe), which formerly read as 
amended by Laws 1983, ch. 332,1 5; redesig-
nated former Subsection (0 as present Subsec-
tion (fXi); substituted "may" for "shall" in Sub-
section (fXi); substituted "conduct" for "recom-
mend revisions in pay ranges to achieve com-
parable rates to those paid by private enter-
prise. The recommendations shall be based on" 
in Subsection (fXi); deleted the former next-to-
last sentence of Subsection (fXi) which read, 
"Surveys shall be scheduled to provide data on 
all positions every two years"; added "and may 
cooperate with or participate in surveys con-
ducted by other public and private employers" 
at the end of Subsection (fKi), added Subsection 
(fXii); substituted "consider the recommenda-
tions made on the basis of Subsection (2Xe)" for 
"include the labor market change adjustments" 
in Subsection (2Xg); deleted the former second 
and third sentences of Subsection (2 Kg) which 
read as amended by Laws 1983, ch. 332, I 5; 
substituted "plans" for "plan" in Subsection 
(2Kb); deleted >>b security" after "leave" in 
Subsection (3); substituted "in conjunction 
with the salary survey provided under Subsec-
tion (2Xe)" for "biennially to provide this infor-
mation" in Subsection (3); added the last sen-
tence of Subsection (3); substituted "October 
31." for "October 80" in Subsection (4); and 
made minor changes in phraseology. 
The 1985 amendment by ch. 203 inserted 
Subsection (lXg); substituted "rules" for "regu-
lations" in two places and "provide" for "make 
provision" in one place in Subsection (2Xc); de-
leted "of this section" before "regarding" in the 
next-to-last sentence of Subsection (2Xi); and 
made minor changes in phraseology. 
The 1986 amendment substituted present 
Subsections (1) through (3) for former Subsec-
tion (1); redesignated former Subsection (2) as 
present Subsections (4Xa) through (4Xc); redes-
ignated former Subsection (3) as present Sub-
sections (5Xa) through (5Xc); redesignated for-
mer Subsection (4) as present Subsections 
(6Xs) through (6Xc); and made minor stylistic 
changes. 
Effective Dates. — Section 2 of Laws 1984, 
ch. 70 provided: "This act shall take effect on 
July 1, 1985." 
Cross-References, — Career service sys-
tem in attorney general's office, f§ 67-5-6 to 
67-5-13. 
Executive director of Department of Commu-
nity and Economic Development, ft 63-33-2. 
State Board of Education, Chapter 2 of Title 
63. 
67-19-13. Examination of payrolls and certification of em-
ployee eligibility by director. 
(1) The director of personnel management may examine payrolls at any 
time to determine conformity with this chapter and the regulations. 
(2) No new employee shall be hired in a position covered by this chapter, 
and no employee shall be changed in pay, title or status, nor shall any em-
ployee be paid unless certified by the director as eligible under the provisions 
of or regulations promulgated pursuant to this chapter. 
SS6 
PERSONNEL MANAGEMENT 67.19-15 
History: C. 1953, 67-19-1S, enacted by L» Cross-Referencee. — Administrative rule-
1979, ch. 139, I 19. making. Chapter 46a of Title 63. 
67-19-14. Sick leave — Unused sick days — Early retire-
ment program. 
(1) The director shall, as an incentive to reduce sick leave abuse, promul-
gate rules and regulations governing procedures whereby, after an employee 
has accumulated 18 unused sick leave days, any sick days accumulated dur-
ing any calendar year in excess of eight, at the option of that employee, may 
be carried as "converted sick leave" which the employee may use at a later 
date as annual leave, regular sick leave, or as paid-up health and medical 
insurance at the time of retirement on the basis of the payment by the em-
ploying department of one month's premium for each day of accumulated sick 
leave. 
(2) (a) The director shall promulgate rules and regulations for the gover-
nance of an early retirement program. Employing departments may offer an 
early retirement option to an employee. Employee participation in the early 
retirement program shall be entirely voluntary. An employee must be eligible 
for retirement benefits to qualify for the program. 
(b) The program 6hall provide for an employee to be paid for 25% of 
unused accumulated sick leave at the employee's preretirement rate of 
pay. The employing department shall also provide health and life insur-
ance benefits until the employee reaches age 65, but not to exceed five 
years' coverage from the date of retirement. An employee's health and life 
insurance benefits under the program terminate at death. 
(c) An employee under the age of 60, whose unused sick leave, after the 
25% cashout has been paid, exceeds the 60 days maximum for five-year 
coverage under Subsection (b), may continue health and life insurance at 
the rate of one month's coverage for each day of unused sick leave above 
the 60 days, but not to exceed coverage beyond age 65. 
(d) Any costs or savings for this act shall be borne by the agency and 
shall not be appropriated by the Legislature. 
History: C. 1953, 67-19-14, enacted by L. 1983 (1st S.S.), ch. 19, I 1, which appears as 
19S3 (1st 8.S.), ch. 19, I 1. this section. 
Repeals and Enactment*. — Laws 1983 Effective Dates. — Section 2 of Lews 1983 
(1st S.S.), ch. 19, f 1, repealed former ( i* S.S.), ch. 19 provided: This act shall take 
I 67-19-14 (L. 1979, ch. 139, i 20; 1983, eh. effect upon approval." Approved August 10, 
232,1 6; 1983, ch. 334,1 1; 1983 (1st SB.), ch.
 1 9 8 3 ^ ^
r 
18,1 1), relating to sick leave rules and regu- Cross-Referencee. - Administrative rule-
laUons, and enacted ^ above section.
 m a J d C h ^ ^ ^ B t f t ^ 
****?»* ?{ y^ **: - ]?* Um y™ State retirement, Chapter 10 of Title 49. act," referred to in Subsection (d), means Laws i*u™«wm ^n»pi*r *v « *.«* «? 
/irt€*J7)6T> 
67-19-15. Coverage of career service provisions. 
(1) Except as otherwise provided by law or by rules and regulations promul-
gated for federally aided programs, the following positions shall be exempt 
from the career service provisions of this chapter: 
(a) the governor, members of the Legislature, and all other elected 
state officers; 
887 
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OAAIC A T T A I N IN GENERAL 
(v) a copy of the written agency order from the informal proceed-
ing; 
(vi) facts demonstrating that the party seeking judicial review is 
entitled to obtain judicial review; 
(vii) a request for relief, specifying the type and extent of relief 
requested; 
(viii) a statement of the reasons why the petitioner is entitled to 
relief. 
(b) All additional pleadings and proceedings in the district court are 
governed by the Utah Rules of Civil Procedure. 
(3) (a) The district court, without a jury, shall determine all questions of 
fact and law and any constitutional issue presented in the pleadings. 
(b) The Utah Rules of Evidence apply injudicial proceedings under this 
section. 
Iktory: C. 1963,63-46b-lff, enacted by I* according to the standards of Subsection 
17, ch. 161, ft 271; 1988, ch. 72, ft 25. 63-460-16(4)" at the end in Subsection (lXa) 
IjBendment Notes. — The 1988 amend- and made minor stylistic changes. 
nt, effective April 26, 1988, deleted "except Effective Dates. — Laws 1987, ch. 161, 
t final agency action from informal adjudi- § 315 makes the act effective on January 1, 
ive proceedings based on a record shall be 1988. 
iewed by the district courts on the record 
-46b-16. Judicial review — Formal adjudicative pro-
ceedings. 
1) As provided by statute, the Supreme Court or the Court of Appeals has 
isdiction to review all final agency action resulting from formal acfyudica-
* proceedings. 
2) (a) To seek judicial review of final agency action resulting from formal 
adjudicative proceedings, the petitioner shall file a petition for review of 
agency action with the appropriate appellate court in the form required 
by the appellate rules of the appropriate appellate court. 
(b) The appellate rules of the appropriate appellate court shall govern 
all additional filings and proceedings in the appellate court. 
) The contents, transmittal, and filing of the agency's record for judicial 
ew of formal adjudicative proceedings are governed by the Utah Rules of 
ellate Procedure [Rules of the Utah Supreme Court], except that: 
(a) all parties to the review proceedings may stipulate to shorten, sum-
marize, or organize the record; 
(b) the appellate court may tax the cost of preparing transcripts and 
copies for the record: 
(i) against a party who unreasonably refuses to stipulate to 
shorten, summarize, or organize the record; or 
(ii) according to any other provision of law. 
The appellate court shall grant relief only if, on the basis of the agency's 
•d, it determines that a person seeking judicial review has been substan-
r prejudiced by any of the following: 
(a) the agency action, or the statute or rule on which the agency action 
s based, is unconstitutional on its face or as applied: 
ADMINISTRATIVE PROCEDURES ACT 63-46b-
(c) the agency has not decided all of the issues requiring resolutic 
(d) the agency has erroneously interpreted or applied the law; 
(e) the agency has engaged in an unlawful procedure or decision-ma 
ing process, or has failed to follow prescribed procedure; 
(0 the persons taking the agency action were illegally constituted at 
decision-making body or were subject to disqualification; 
(g) the agency action is based upon a determination of fact, made 
implied by the agency, that is not supported by substantial evidence wh 
viewed in light of the whole record before the court; 
(h) the agency action is: 
(i) an abuse of the discretion delegated to the agency by statu 
(ii) contrary to a rule of the agency; 
(iii) contrary to the agency's prior practice, unless the agency jus 
fies the inconsistency by giving facts and reasons that demonstrate 
fair and rational basis for the inconsistency; or 
(iv) otherwise arbitrary or capricious. 
History: C. 1963,63-46b-16, enacted by L. appellate court" in Subsection (2Ka); and m 
1967, ch. 161, § 272; 1966, ch. 72, ft 26. stituted "appellate rules of the appropriate 
Amendment Notes. — The 198S amend- pellate court" for "Utah Rules of Appellate P 
ment, effective April 25, 1988, substituted "As cedure" in Subsections (2Xa) and (2Kb). 
provided by statute, the Supreme Court or the Effective Dates. — Laws 1987, ch. 1 
Court of Appeals" for 'The Supreme Court or g
 3 1 5 makes the act effective on January 
other appellate court designated by statute" in 1993, 
Subsection (1); inserted "with the appropriate 
63-46b-17. Judicial review — Type of relief. 
(1) (a) In either the review of informal adjudicative proceedings by t 
district court or the review of formal adjudicative proceedings by an 1 
pellate court, the court may award damages or compensation only to t 
extent expressly authorized by statute. 
(b) In granting relief, the court may: 
(i) order agency action required by law; 
(ii) order the agency to exercise its discretion as required by la 
(iii) set aside or modify agency action; 
(iv) enjoin or stay the effective date of agency action; or 
(v) remand the matter to the agency for further proceedings. 
(2) Decisions on petitions for judicial review of final agency action are 
viewable by a higher court, if authorized by statute. 
History: C. 1093,63-46b-17, enacted by L. ft 315 makes the act effective on January 
1967, ch. 161, ft 273. 1968. 
Effective Dates. — Laws 1987, ch. 161, 
63-46b-18. Judicial review — Stay and other tempora 
remedies pending final disposition. 
(1) Unless precluded by another statute, the agency may grant a stay of 
order or other temporary remedy during the pendency of judicial review, 
cording to the agency's rules. 
DIVISION OF PERSONNEL MANAGEMENT 
UTAH DEPARTMENT OF ADMINISTRATIVE SERVICES 
PERSONNEL MANAGEMENT RULE 2.b. (1986) 
DIVISION OF PERSONNEL MANAGEMENT 
UTAH DEPARTMENT OF ADMINISTRATIVE SERVICES 
PERSONNEL MANAGEMENT RULE 2.C. (1986) 
2-0 ADMINISTRATION Effective Date July lf 1986 
2. a. Applicability 
These rules apply to all career and non career state employees except 
those exempted from these rules and the Personnel Management Act, 
67-19-12 UCAf Amended 1986, as follows. Those positions which are 
exempted are invited to voluntarily follow these rules as guidelines. 
2.a.(l) Members of the Legislature and legislative employees; members 
of the judiciary and judicial employees; elected members of 
the executive branch and their direct staff who are merit 
(career)-exempt employees; certificated employees of the State 
Board of Education; officers, faculty, and other employees of 
state Institutions of higher education; any positions for 
which the salary is set by law; attorneys in the attorney 
general9s office; department heads and other persons appointed 
by the governor when authorized by statute; and employees of 
the Department of Community and Economic Development whose 
positions are designated as executive/professional positions 
by the executive director of the Department of Community and 
Economic Development with the concurrence of the director of 
the Division of Personnel Management. 
2.a.(2) Certificated employees of the State Board of Education and 
professional exempt employees of the Department of Community 
and Economic Development specified in 2.a.(l) are covered by 
all provisions of these rules except those governing 
classification and compensation in sections 4-0 and 7-0, 
subsection 7.d. (New Rule, 9/19/86) 
2.a.(3) All other positions designated as exempt are covered by all 
provisions of these rules except those governing career 
service status in sections 5-0, 6-0, 9-0 and 11-0. 
2.a.(4) Non-state agencies whose employees receive merit system 
protection from the career service provisions of these rules 
in section 5-0, 6-0, 9-0 and 11-0 shall be excepted, by 
contract, from any provisions deemed to be inappropriate in 
such jurisdictions by the Director. 
2.b. Role of Division of Personnel Management 
As staff support to the Governor, the purpose of the Division of 
Personnel Management is to facilitate improvement in the management of 
human resources and to provide professional personnel services to state 
and local government which emphasize human dignity. DPM is responsible 
for the following: 
2.b.(l) Establishment of, and monitoring compliance with, statewide 
policies, rules, standards and procedures governing employment 
with the State of Utah. 
2.b.(2) Technical assistance, coordination and support of personnel 
activity in agencies having their own personnel management 
resources. 
2-1 
2.b.(3) Comprehensive personnel support of those agencies which do not 
have their own personnel management resources. 
2.b.(4) Final approval of all personnel actions taken by agencies. 
Compliance responsibility 
Individuals are employed by the State of Utah but directed in their 
assignments by agencies, which agencies have the responsibility to 
manage their own human resources in compliance with these rules, 
reserving the ability and authority to correct administrative errors. 
2.c.(l) The Director may authorize special exceptions to provisions of 
these rules when permitted by law and when justified by unique 
and compelling circumstances in an agency consistent with 
Section 2.b. 
2.c.(2) Agency personnel records, practices, policies and procedures 
are subject to audit by the Division of Personnel Management. 
2.c.(3) In accordance with 67-19-13(2) UCA, no new employee shall be 
hired in a state position covered by this statute, and no 
employee shall be changed in pay, title or status, nor shall 
any employee be paid unless certified by the Director as 
eligible under the provisions of or rules promulgated 
according to this act. 
2.c.(4) In cases of serious noncompliance with the State Personnel 
Management Act, 67-19 UCA, and the rules contained herein, the 
Director may find the responsible agency official to be 
subject to the penalties prescribed by 67-19-18(1) UCA 
pertaining to misfeasance, malfeasance or nonfeasance in 
office. 
Discrimination 
It is the policy of this state to provide for equal employment 
opportunity by ensuring that all personnel actions including hire, 
tenure or term, condition or privilege of employment be based on the 
ability to perform the duties and responsibilities assigned to a 
particular position without regard to age, race, creed or religion, 
color, handicap, sex, national origin, ancestry, political affiliation, 
or any other non-merit factor. Further, it is the policy of the state 
that no person shall be subjected to sexual harassment by a state 
employee while seeking to attain employment or being employed in state 
government. 
2.d.(l) Any employee alleging discrimination may submit his/her claim 
to the department head [or within the department]. If the 
employee does not agree with the decision of the department 
head, he/she may file a complaint with the Utah 
Anti-Discrimination Division. No actions by any State 
official shall preclude any employee from timely filing of a 
discrimination complaint in accordance with State and/or 
federal requirements. 
2-2 
DIVISION OF PERSONNEL MANAGEMENT 
UTAH DEPARTMENT OF ADMINISTRATIVE SERVICES 
PERSONNEL MANAGEMENT RULE 7.d.(2)(f) (1986) 
Performance Rating No. of Steps No More Often Than 
"Outstanding11 
"No Less Than Above 
Standard 
"No Less Than Standard" 
"Below Standard" 
1 or 2 
1 
1 
No increase 
Every 12 months 
Every 12 months 
Every 24 months 
7.d.(l)(d) Productivity increases for part-time employees 
will be on the basis of full-time equivalency in 
hours, except for job sharing positions which 
shall be on a calendar basis. 
7.d.(l)(e) Productivity and performance increases must be 
accompanied by the results of a performance 
appraisal conducted within the twelve months 
preceding the salary adjustment. 
7.d.(2) Promotions and salary range advancement within career ladder 
series 
7.d.(2)(a) For a promotion of one or more grades, a minimum 
of one step above the salary on the present grade 
shall be granted. 
7.d.(2)(b) Promotional increases up to the midpoint of the 
pay range shall be allowed recognizing 
management's responsibility and authority to 
manage its human resources, assuring conformance 
with budget appropriations and equitable 
treatment of employees. 
7.d.(2)(c) For two or more grade promotions above the 
midpoint of the salary range, a minimum of one 
step or a maximum of two steps shall be granted. 
7.d.(2)(d) Employees who are promoted while currently on a 
longevity step may receive step increases 
provided such increase will not exceed the top 
step of the regular range. If the current 
longevity step exceeds the top step of the higher 
grade range, only an adjustment to the closest 
higher longevity step on the new grade may be 
granted. An adjustment only will not affect the 
five year waiting period between longevity 
steps. (See Section 7.d.(3)(d)) 
7,d.(2)(e) If, in determining an increase, the new salary is 
below the minimum rate of pay for the new 
position, it shall be increased to the first step 
of the new range. If the adjusted salary is an 
amount between steps on the new salary range, the 
salary shall be increased to the next higher step. 
7-3 
7.d.(2)(f) To be eligible for career service promotion, an 
employee must meet the minimum qualifications 
specified in the class specification for the 
position and must have received a standard or 
higher performance rating within the last twelve 
months. 
7.d.(3) Longevity 
Under the following conditions career service employees will 
be eligible for a longevity increase. 
7.d.(3)(a) Career service employees must have been in state 
career service for eight (8) years or more. 
7.d.(3)(b) The required eight (8) years of career service 
need not have been continuous and may have 
accrued through service in more than one agency. 
7.d.(3)(c) The employee must have been at or above the top 
step of the current range at least one year at 
the time of eligibility. 
7.d.(3)(d) An employee in longevity will be eligible for the 
same across-the-board pay plan adjustments 
received by employees within their range or 
approved pay plan(s), and will be eligible for 
additional longevity increases at five year 
intervals with standard performance or better, 
provided the employee does not receive a pay 
action which places him/her back within an 
approved pay range. 
7.d.(4) Reclassification 
If a classification study changes a grade/level allocation 
either up or down for a class or classes, incumbents of the 
affected class whose salary rate cannot be found in the new 
range shall either be adjusted to the closer higher dollar 
figure on the new salary range or be "red circled" in the new 
range until the time of the next salary eligibility date. At 
the time of the next salary eligibility date, agency 
management shall make the salary adjustment and may grant step 
increases in accordance with guidelines in 7.d.(l). Where the 
wred circle" rate exceeds the maximum of the new range, this 
requirement is waived. In no event shall an employee be paid 
beyond the top of the salary range established for that 
position for a period longer than two (2) years, except in 
cases of longevity. 
These provisions shall also apply when an individual 
employee voluntarily accepts an appointment to a position 
which has a lower grade/level than the position previously 
held. 
7-4 
UTAH PERSONNEL REVIEW BOARD 
STATE EMPLOYEES' GRIEVANCE AND APPEALS PROCEDURE 
RULE 18.16.3 (1983) 
18.16.3 The Hearing Officer's decision and order will be filed with 
and distributed to the parties by the Executive Secretary and shall, without 
further action, become the decision and order of the Board. 
18.16.4 In those appeals where the Hearing Officer does not render a 
decision within 20 working days, the Agency that is a party to the action is 
not liable for any claimed back wages or benefits from the expiration of the 
permitted time for rendering the decision to when the decision is rendered. 
18.16.5 A Hearing Officer's decision at Step 5 is considered binding 
upon the Agency, unless the Agency appeals a Step 5 decision to the Board. 
18.16.6 State Agencies are expected to comply with orders issued 
pursuant to a Hearing Officer's decision under the Utah State Personnel 
Management Act, which provides that such orders shall have the force and 
effect of law. 
18.16.7 Enforcement measures available to the Board include: (a) 
involving the Governor, who may remove most State Officers with or without 
cause; and with respect to those who can only be removed for cause, refusal to 
obey a lawful order would probably constitute sufficient cause for removal; 
(b) a mandamus action to compel the Officer to obey the order; and (c) charge 
of a Class A misdemeanor or violation. 
18.17 Exclusionary Rule 
Prior to every hearing the Agency is to designate its Management 
Representative who is entitled to remain throughout the hearing to represent 
the Agency at any proceeding. The Department Head or Agency Director, or 
designee, may represent the Agency during the hearing. 
18.17.1 Neither the Employee nor the Management Representative shall 
be excluded from the hearing. 
18.17.2 Witnesses not presently testifying may be excluded on motion 
by one or both parties. Witnesses are to be counseled not to discuss the case 
with other witnesses prior to testifying. 
18.18 Hearsay Rule 
Hearsay evidence is admissible during these informal administrative 
hearings at the discretion of the Hearing Officer, who shall give such 
evidence the proper weight that it deserves. No Decision shall be supported 
soley upon hearsay evidence. 
19.0 THE BOARD 
19.1 Board Membership: 
19.1.1 The Board shall consist of five members, each appointed by 
the Governor, for four year terms. 
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Gallegos v. Office of Recovery Services, 
Case No. 2 PRB 20 (1986) 
BEFORE THE PERSONNEL REVIEW BOARD OF THE STATE OF UTAH 
In the Matter of: 
PATRICIA B. GALLEQOS, 
Appellant, 
v. 
OFFICE OF RECOVERY SERVICES, 
Respondent. 
The above-entitled matter came on for hearing on July 31, 1986, pursuant 
to notice, in the Governor's Board Room, State Capitol, Salt Lake City, Utah. 
The following Personnel Review Board ("Board") members were present: Chairman 
Peter Fillmore, Mary Graham-Payne and Uaimas H. Nelson. Excused absence: 
Anita C. Bradford. Recused: Jose L. Trujillo. At the appeal hearing's onset 
it was learned that Patricia B. Gallegos' ("Appellant") attorney, Mr. Fred 
Wasilewski, was then hospitalized and could not be present. Chairman Fillmore 
offered the Appellant three choices: an opportunity to make her own oral 
presentation to the Board, to have the Board issue a decision based upon the 
previously submitted briefs, or to continue the hearing to a date when her 
attorney could be present. Appellant selected the proffered continuance and 
the hearing's postponement was stipulated to by the Board's Chairman and the 
Appellant. 
Pursuant to notice the appeal hearing was next scheduled for August 19. 
However, that date was cancelled on the day before when it became known that 
the Board could not assemble a quorum. Thereafter, notice was mailed and the 
appeal hearing scheduled for and held on September 16, 1986 in Room 405, State 
Capitol, Salt Lake City, Utah. Board members present on that occasion 
included: Chairman Peter Fillmore, Anita C. Bradford and Dalmas H. Nelson. 
Recused: Jose L. Trujillo. Absent: Mary Graham-Payne. 
Patricia B. Gallegos was present and represented by legal counsel, Fred 
Wasilewski, attorney for the Western Alliance of Government Employees. The 
Office of Recovery Services ("ORS") was represented by Assistant Attorney 
D E C I S I O N 
Case No. 2 PRB 20 (1986) 
Investigator, Level II position. After her promotion was denied at the 
Department level, Appellant filed a grievance dated August 15, 1985 claiming 
that she had been improperly denied a promotion to ORS Investigator, Level II. 
Ms. Gallegos1 gravamen stated, "I feel I have been unjustly denied a 
promotion to a Level II Investigator LpositionJ with the Office of Recovery 
Services." She stated her remedy to be: "A retroactive promotion to a Level 
II Investigator LpositionJ effective date IsicJ April 2, 1985." Subsequently 
Appellants grievance proceeded through Steps 2, 3 and 4 of the State's 
grievance procedure. 
The Step A process consisted of a departmental hearing in which an 
administrative law judge conducted an evidentiary hearing. When the Step 4 
decision was issued to Ms. Gallegos, that decision resolved a timeliness 
question in her favor but denied her grievance in its entirety on grounds that 
she had failed to support her claim with substantial evidence. 
Ms. Gallegos thereafter requested a Step 5 hearing before a Board hearing 
officer. The second de novo hearing was held on March 13, 1986. Board 
Hearing Officer Robert S. Adams addressed the following two questions: 
(1) Was the grievant LPatricia B. GallegosJ 
improperly denied a promotion to a Level II 
Investigator with the Office of Recovery Services? 
(2) If so, what is the appropriate remedy? 
After making findings of facts and conclusions Hearing Officer Adams 
denied Appellants grievance as it pertained to her request for promotion to 
an ORS Investigator, Level II (at grade 21; position, with a requested 
retroactive date effective April 2, 1985, on the basis of her not meeting 
minimun qualifications as of that date. From that determination, Ms. Gallegos 
brought her appeal to the Board at Step 6. 
Ms. Gallegos is the appealing party at Step 6. As such, she shoulders the 
burdens of proof and persuasion. She must show that the hearing officer's 
findings of facts are either critically erroneous or that by omission they 
lack substance, so as to constitute reversible error in either situation; or, 
that the Step 5 Decisionfs conclusions are not warranted by the facts and 
circumstances of the case. Accordingly, the Board will give considerable 
(7) That the Appellant requested promotion to level 
II on the premise of prior employment as Youth 
Corrections Counselor 17 and completion of a ten 
(10) week military interrogator school. 
« * * 
(9) That personnel management responsible for 
employees in Recovery Services determined the 
Appellant's prior employment was not sufficiently 
related to accommodate the minimum requirements 
for Level II on the date in question. 
From the just-quoted findings, the hearing officer set forth the 
following conclusions which are herein summarized from pages 3-4 of the 
Step 5 Decision: 
— Appellant initially met the required minimum qualifications for the 
ORS Investigator I position through her bachelor's degree in 
sociology. 
— Not until about April 2, 1985 when Appellant sought to trigger her 
promotion to ORS Investigator II did the issue of two years' "related 
experience" become a factor of consideration in her circumstance. At 
that time an additional two years of related job experience or 
education was required for her to meet Level II minimum 
qualifications from her date of hire. 
— The Division of Personnel Management's ("DPM") approved class 
specifications are the controlling document in setting forth minimum 
qualifications, not job announcements (upon which Appellant had 
relied). 
— DPM's Personnel Management Rules and Regulations (1985 ed.), Section 
7.d.(2)(e), requires an employee to meet minimum qualifications as a 
pre-requisite to being promoted: 
To be eligible for career service promotion, an employee 
must meet the minimum qualifications specified in the class 
specification for the position . . . . 
fail. Only because Green received credit for prior collections1 activities 
can Ms. Gallegos assert her case. She has choosen to link her work experience 
claim to Greenfs situation. However, given the decision that ORS management 
made anent Green, that decision is not dispositive in Appellant's situation. 
Her case turns on the analysis of her three prior work experiences: whether 
or not the experiences individually, or two or more collectively, qualify her 
for the Investigator II position. Consequently, equity per se is not the 
threshold issue. Job-related professional level employment experience (as 
defined by the State) is the paramount issue. 
Regarding the principle of equity, the Board previously addressed that 
issue in a case in which it rejected one of its (former) hearing officerfs 
decisions which had been based solely upon a "matter of equity." Division of 
Environmental Health v. Jay B. Pitkin and Calvin K. Sudweeks (2 PRB 15, 1984), 
p. 8. After citing Black's Law Dictionary's definition, we stated: "Equity 
alone, however, is not a controlling principle upon which employment 
relations' remedies are conditioned." Ibid. Ms. Gallegos1 gravamen must 
either stand or fall based upon whether the evidence supports her claim toward 
meeting the established criteria in the class specification for ORS 
Investigator II. 
It is not sufficient to assert that equity or fairness per se should 
supplant managerial discretion. Appellant, to prevail, must show that rules 
have been breached and that such breaches caused her harm. 
IV. 
ORS, and in turn, the Department of Social Services, are part of a much 
larger body, the State of Utah workforce under the executive branch of 
government. To provide a reasonable as well as a manageable system of 
organizing that workforce laws and rules are in effect. Utah law authorizes 
DPM to design and administer a state-wide system of classifying job titles, 
duties and responsibilities and of setting qualifications to fill job 
positions. Utah Code Annotated 1953, as amended, Section 67-19-8(2). 
Furthermore, DPM is empowered to establish procedures to implement its 
classification system. (Ibid.) 
(2), two prior employment experiences considered either individually or in 
combination, which preceded her ORS employment together with a brief military 
schooling. Both ORS management and Department personnel staff rejected her 
claim to entitlement to the Investigator II position as of April, 1985 in 
Exhibits 9 and 10. A Departmental legal decision ("Step 4 Decision") and the 
hearing officer's Step 5 Decision addressed her issues of complaint and 
provided adequate explanations. The Boardfs review and decision is one more 
explanation to the several already provided to her. 
Exhibits 1, 2 and 3 are job announcements issued by the Department of 
Social Services. Essentially these announcements are the same except for some 
distinguishing opening/closing dates and announcement numbers, although a 
slight difference exists in the texts of the examples of duties. (Cf. Exh. 3 
with Exh. 1 and 2). 
Exhibits 1, 2 and 3 each state in pertinent part under the caption 
"Minimum Qualifications": 
Level I: A Bachelor's degree or substitutions on 
a year-for-year basis as follows: Full-time paid 
Level II investigative technician or professional 
employment in law, accounting, mathematics, 
public or business administration, law 
enforcement, social services, or related fields 
for the required college education. Level II: 
Meets Level I minimums with an additional two 
years of education or experience as outlined 
above. 
In those job announcements, Appellant has relied upon the phrasing of 
"professional employment in . . . social services" to satisfy the Level II 
requirement of "an additional two years. . . experience" beyond the ORS 
Investigator I minimums. Appellant argues that because these job 
announcements stated that credit for employment experience could be granted 
for professional employment in the social services, then any or ail of her 
three previous jobMilitary schooling experiences should be credited toward 
fulfilling the time-in-grade promotion criteria. 
Concededly if the job announcements were the governing document, that 
might be the case. However, Personnel Management Rules and Regulations C1985 
ed.), Section 7.d.(2)(e), establishes the supremacy of classification 
specifications ("class specs") over job announcements in the promotion of 
career service employees. Such employees must meet the minimun qualifications 
Appellant had to rely upon her bachelor's degree to meet minimum 
qualifications. Therefore, sub-item (2;(a; is also not applicable to her 
circumstances. 
Turning to sub-item (1), a bachelor's degree is specified (which Ms. 
Gallegos fulfills by her degree in sociology) together with two years of 
"full-time paid professional related employment." Ms. Gallegos avers that she 
meets that two year job experience requirement due to her twelve months (April 
2, 1984 - April 2, 1985) of service as ORS Investigator I and through a 
combination of three prior experiences: ten weeks' attendance at a military 
interrogation school, eight months as a counselor-aide with IHRD and nine 
months of service with the State as a Youth Corrections Counselor I. 
Each of these employment situations will be reviewed briefly below. 
Appellant attended the United States Army Intelligence School at Fort 
Huachuca, Arizona for a specialized interrogator's course, which lasted about 
10 weeks. (T. p. 26-27) That experience occurred while she served on active 
duty with the Army in 1981-82. (Ibid.) No certificate of completion was 
introduced into evidence to authenticate her training. Nonetheless, an 
interrogator's schooling experience such as Appellant's, would not qualify as 
professional related employment. Concededly, a schooling experience — 
depending upon its nature and content — might be credited toward training or 
education requirements. Clearly in the instant case, personnel staff 
discounted any credit for the interrogator's schooling due to its being 
unrelated to ORS functions, despite Ms. Gallegos' opinion to the contrary. 
Next, Appellant sought credit for eight months' employment as a 
counselor-aide with the Institute of Human Resource Development. In this 
position she functioned under the Comprehensive Employment and Training Act 
program, more commonly known as "CETA." During its life-span CETA provided 
government-funded employment, primarily in the public sector, and usually at 
the entry or training levels. A major CETA objective was to provide paid 
employment opportunities to Vietnam era veterans, the unemployed, the 
underemployed, AFDC mothers, minorities, etc., so that public employers might 
absorb such individuals from time-limited or temporary into permanent 
positions; or, that such work experiences would allow CETA-trainees to be 
accepted into the mainstream of private sector employment. 
As the agency's attorney has stated on p. 9 of his brief, Appellant's 
testimony shows that "the counselor-aide position was not a professional level 
position. It was a training position or a para-professional position." We 
agree. 
The third employment experience which Ms. Gallegos has attempted to apply 
toward meeting the Investigator II minimum qualifications is that of her 
service as a Youth Corrections Division Counselor I. In that capacity she 
served nine months, beginning January 20, 1983, at a salary Grade 17. IT. pp. 
16-17) The Department has denoted Grade 17 or higher as being at the 
"professional level11 of employment. (See Exh. 13, p. 2) Thus, Appellant 
thereby meets part of the requirement for the ORS Investigator II minimum 
qualifications, that a position requires "professional level" employment 
experience, meaning Grade 17 or higher. However, she fails to meet the other 
part of the requirement which focuses on related as in "professional related 
experience." 
Appellant provided information to the hearing officer on eleven duties, 
tasks and responsibilities that she had performed as a Youth Corrections 
Counselor I, which she perceived as being "related" to her ORS Investigator I 
position. (T. pp. 18-20). Yet her testimony, which in reality is opinion 
evidence and stands by itself, remains uncorroborated. Consequently, she is 
unconvincing in her argument that her Youth Counselor I duties are 
sufficiently related to her Investigator I duties. As noted by Respondent's 
counsel, "On cross-examination Gallegos admitted that she had no 
responsibility to collect monies or serve papers or garnishments or orders to 
show cause in either the Youth Corrections position or the IHRD job." (T. pp 
48, 49) Nor did Appellant engage in locating dependents' financial assets, 
verify their income, determine ownership of property or search out employment 
records in her work activities at IHRD or Youth Corrections, as do ORS 
Investigators. (T. pp. 48-49, 78, 80) 
Two documents introduced into evidence are probative in showing that a 
Youth Corrections Counselor I is sufficiently distinguishing in duties, 
responsibilities and examples of work compared with an ORS Investigator I as 
to be unrelated for classification purposes. These documents are Exh. 4 
(class spec for ORS Investigator I, effective March 15, 1985) and Exh. 8 
(Youth Corrections Counselor I, effective November 15, 1982.) Under Paragraph 
III, "Examples of Work," Exh. 4 states: 
provides intensive supervision of delinquent 
youth in group setting, individual encounters, 
visitation, community treatment needs and 
standards for adolescents in custody; provides 
security for individual group, center and 
community; is educated on and assists in 
preparation of clinical documentation for parole 
boards, treatments and disciplinary teams, 
juvenile court, program coordinators and other 
professionals; attends and participates in 
meetings; orally presents plans, recommendations, 
treatment goals, and progress with ability to 
defend, verify and factually interpret 
recommendations; works closely with high 
risk/violent adjudicated offenders with respect 
to implementing treatment plans, apprehension of 
absconding youth, transporting, critical incident 
investigation with respect to chain of evidence; 
performs other counseling related duties as 
assigned• 
The above documents provide conclusive evidence to show that the Youth 
Counselor I class spec is sufficiently unrelated to the ORS Investigator class 
spec so as to fail the "relatedness" standard. Appellant did not meet the 
minimum qualifications of two years1 of "professional related employment" as 
ORS Investigator I as of April 2, 1985 to qualify for promotion to the ORS 
Investigator Level II. 
In oral argument Appellant has charged that the State's criteria are both 
vague and ambiguous. However, the Board finds the above-quoted class 
specifications' work examples to be reasonably clear and unambiguous. 
Importantly, the Department's established criteria define job-relatedness. 
(See p. 2 of Exh. 13). And, classification analysts received adequate 
guidance to evaluate an individual's training and experience pursuant to the 
"Criteria for Training and Experience Evaluation" form (Exh. 13, p.l). 
Thereon, job related experience is categorized as either "directly related" or 
"generally related." 
Directly related job experience is defined thus: 
Directly related: Investigation and preparation 
of obligation or debt cases for court to 
establish judgments and initiate legal 
enforcement remedies such as garnishment of 
wages, execution on property, etc. Prepare 
criminal cases for prosecution, negotiating 
monthly repayment agreements and lump sum 
settlements. 
DECISION; 
The appeal is denied. 
DECISION UNANIMOUS. 
D A T E D this Q_ - day of October, 1986. 
fKO 
Chairman, Peter Fillmore 
Utah Personnel Review Board 
"^JU4 > U ^ L 
Robert N. White, SPHR 
Administrator & Executive Secretary 
Utah Personnel Review Board 
Any appeal from the Board's decision must be made within 20 calendar days 
from issuance of this decision with the District Court for Salt Lake County, 
On appeal to District Court, the Board's findings of fact, if supported by 
substantial evidence, shall be conclusive. Utah Code Ann. 1953, as amended, 
Section 67-19-25(6). 
Craythorn et al. v. Office of Community Operations, 
Case No. 4 PRB/H.O. 60 (1986) 
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BEFORE THE PERSONNEL REVIEW BOARD OF THE STATE OF UTAH/ c? ATTc^K-l. F \ 
In the Matter of: 
MARY CRAYTHORN and DIANNA EVANS, 
Grievants, 
v. 
OFFICE OF COMMUNITY OPERATIONS, 
Respondent. 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND DECISION. 
Ho 86-Z 
In compliance with Utah Code Ann., 1953 as amended, Section 67-19-25(5), 
the above-entitled matter came for an administrative hearing at Step 5 on the 
9th day of January, 1986 before Sherri R. Guyon, the duly designated Hearing 
Officer in Room 5100 of the State Office Building. The grievants appeared 
personally and were represented by Susan M. Kuziak, Utah Puolic Employees' 
Association. Present as witnesses in the grievants1 behalf were Brent Ellis, 
Supervisor, District II(C), Office of Community Operations, Doyle Christensen, 
Supervisor, District 11(C), Office of Community Operations, and Wendi Wolfard, 
Human Service Supervisor, Office of Community Operations. 
The District II C Office of Community Operations, Department of Social 
Services, was represented by Neal T. -Gooch, Assistant Attorney General. Bel 
J. Randall, Manager, Bureau of Personnel, Staff Development and Training, 
Department of Social Services was present as management's representative. 
Present as the witness on behalf of the Department was Constance First, 
Personnel Management Specialist, Bureau of Personnel, Staff Development and 
Training, Department of Social Services. 
A court reporter made a verbatim record of the proceeding; testimony and 
documentary evidence were received into evidence. Witnesses were placed under 
oath. This Hearing Officer now makes and enters the following: 
Issue: Were Grievants improperly denied a promotion? If so, what is the 
appropriate remedy? 
were based on verbal notification by the Bureau of Personnel, Staff 
Development and Training, Department of Social Services, to the District 
Office that all promotions have to be approved by the Bureau of Personnel as 
to meeting the minimum qualifications of the particular class specification. 
The Bureau of Personnel, Staff and Development and Training had reviewed Ms. 
Craythorn's application and had determined that she had not met the minimum 
educational or substituted experience requirement. 
It is the policy of the Bureau of Personnel in the Department of Social 
Services that the State Department of Personnel Management Form 33 (State of 
Utah Human Resource Profile and Notice of Personnel Action) that is sent on 
promotion actions be accompanied with a formal application, so certification 
of the particular minimum qualifications can be made. 
Due to what was termed as "procedural breakdown," the District Office did 
not do this prior to grievant1s promotion. Thus, in August, 1985, the Bureau 
of Personnel requested that a formal application be submitted by grievant. 
Grievant submitted a formal application on August 13, 1985, stating her State 
employment history as set forth above. 
Constance First, Personnel Management Specialist, Bureau of Personnel, 
reviewed the formal application of grievant and the class specification of 
Human Service Worker Intake II and determined the following in her memo oated 
September 4, 1985: 
[T]he Human Service Worker (Intake II) requires a 
bachelor's degree in the social sciences, public 
or business administration, accounting, or 
related fields, OR substitutions on a 
year-for-year basis of full-time paid employment 
in Records Management Level II or the equivalent 
or higher work for the required college study. 
Records Management II is at the Grade 15 pay 
range and handles the most difficult case 
management functions. 
Ms. Craythorn's application shows no post-high 
school education and that she has filled an 
equivalent position to Records Management II 
since December, 1983. As stated before, four 
years of Records Management II employment are 
required as a substitute for the required 
bachelor1s degree. fTo be eligible for career 
service promotion, an employee must meet the 
minimum qualifications specified in the class 
specification for the position.1 Personnel 
* 
Records Management III position, grievant performed as a Senior Tract Worker 
and continued in this capacity until approximately October, 1984. 
Around this time, she formally applied for a Human Service Worker Intake 
II in District II(N); however, she was told by the supervisor that sne was not 
qualified because she did not have four years at the grade of Records 
Management II. She accepted an underfill of the Intake II at an Intake I 
(Grade 15). 
Grievant voluntarily took a downgrade from a Grade 17 to a Grade 15, 
because she had reached the highest level. She felt she was at a standstill 
and took the underfill Intake I (Grade 15) position to get the training and 
experience of doing intake work. 
In February, 1985 grievant transferred back to the District 11(C) Office 
in Clearfield. She remained in the Intake I (Grade 15) position. 
The Agency, on May 22, 1985, internally advertised for three positions, 
Human Service Worker Intake III (two positions) and Human Service Worker 
Intake II. The Intake III positions would be at a Grade 21 and the Intake II 
position would be at a Grade 17. The grievant submitted a memorandum dated 
June 5, 1985 to Don Koldewyn expressing her interest in the Intake III 
position. 
The grievant was selected for the Intake II (Grade 17) position, but was 
told that it would be underfilled at Intake I (Grade 15). Grievant's duties 
changed significantly from her previous duties as an underfill Intake I. 
Specifically, as of June, 1985, she began and has continued to do the same 
duties under general supervision as set forth in the class specifications of 
an Intake II (Grade 17). 
It is the policy of the Bureau of Personnel, Staff Development and 
Training/ Department of Social Services, that the State Division of Personnel 
Management Form 33 (State of Utah Human Resource Profile and Notice of 
Personnel Action) that is sent on promotion actions be accompanied with a 
formal application so certification of the particular minimum qualifications 
can be made. Due to what was termed as a "procedural breakdown," the District 
Office did not request a formal application when it considered grievant for 
the Intake II position in June of 1985. 
The grievant was subsequently requested to and did complete a formal 
application for the Intake II position on June 13, 1985. Within that 
application, she set forth her State employment history, giving her official 
minimum qualifications and equivalent work for promotion and, in the case of 
Ms. Craythorn, her reassignment to her former grade and salary level. 
Minimum Qualifications and Equivalent Work for Promotion 
The Division of Personnel Management Rules and Regulations, Section 
7.d.(2)(e) provides: 
To be eligible for career service promotion, 
an employee must meet the minimum qualifications 
specified in the class specifications for the 
position and must have received a standard or 
higher performance rating within the last twelve 
months. 
The minimum qualifications set forth under the Intake II (Grade 17) 
specifications provide: 
Education and Experience 
(1) A bachelor's degree in the social services, 
public or business administration, accounting, or 
related fields. 
OR 
(2) Substitutions on a year-for-year basis as 
follows: 
(a) Full-time paid employment in Records 
Management level II or the equivalent or 
higher work for the required college study. 
Because neither of the grievants has a bachelor's degree, to meet the 
minimum qualifications for promotion each must qualify with at least four 
years of experience. The Agency contends that the "equivalent or higher work" 
experience must be that of a Grade 15 or higher, since a Records Management 
level II is a Grade 15. Since neither of the grievants has the requisite work 
experience at Grade 15, each contends that her work at another lower level is 
"equivalent" to Grade 15, in terms of duties and supervision level and should 
be counted. Specifically, Ms. Craythorn contends that she has been performing 
the equivalent duties of Records Management level II work since August 22, 
1981 and, thus, she meets the minimum qualifications under the job 
specification of an Intake II (Grade 17) for substitution on a year-for-year 
basis for the bachelor's degree as of August 23, 1985. She was, however, in a 
position classified as a Grade 13 between August 22, 1981 and December 10, 
It is unfortunate that Ms. Craythorn was promoted to a higher grade level 
before certification was made as to whether or not she met the minimum 
qualifications for that higher position. But a "procedural breakdown" 
occurred, since a formal application had not been submitted with Form 33. 
When a formal application was submitted and it was determined that the 
promotion had been granted erroneously, something had to be done 
administratively to correct the situation. The Rules and Regulations above 
quoted provide for reassignment of an employee for "administrative" reasons. 
The hearing officer finds from the evidence presented, that the agency's 
administrative action of returning the employee to her former pay and grade 
level was reasonable under the circumstance and that the action was within the 
spirit and the letter of the DPM definition of reassignment. 
Lund v. Division of Health Care Financing, 
Case No. 3 P.R.B. 24 (1987) 
BEFORE THE PERSONNEL REVIEW BOARD OF THE STATE OF UTAH 
IN THE MATTER OF: 
A. PAUL LUND, 
Grievant and Respondent, 
v. 
DIVISION OF HEALTH CARE FINANCING, 
Respondent and Appellant. 
D E C I S I O N 
Case No. 3 PRB 24 
The above-entitled matter came before the Utah Personnel Review Board 
(••Board11) as an appeal hearing, pursuant to notice, on August 4, 1987 in the 
Governor1 s Board Room, State Capitol Building, Salt Lake City, Utah. The 
following Board members were present: Bruce T. Jones, Chairman; Jean M. 
Bishop, David M. Hilbig, and Jose L. Trujillo. 
The Division of Health Care Financing was represented by Robert Haywood, 
Personnel Manger, Bureau of Personnel, Department of Health (••Department11). 
A. Paul Lund, originally the grievant at the Step 5 or evidentiary level, was 
the respondent at the appellate level. Mr. Lund represented himself in a pro 
se capacity. The Division of Health Care Financing (••Division11) in the role 
of appellant advanced the case to the Board at Step 6 of the State1 s Grievance 
Procedure. 
A court reporter made a verbatim record of the proceeding before the 
Board, which, to date, has not been transcribed. However, the court 
reporters record from the Step 5 or evidentiary level was transcribed into a 
one volune transcript. That transcript was made available to the parties for 
the purpose of submitting briefs to the Board and for use in making oral 
argument at the appeal hearing. 
Grievant1 s requested remedy sought the following: "I am seeking a minimum 
3 step increase in my 23 classification.11 
Essentially Mr. Lund's complaint involved two issues. The first issue 
concerns the hiring of a QMRP at grade 23 step 4 subsequent to Mr. Lund being 
hired at grade 23 step 1 (thereafter advancing to step 2 following completion 
of probation). The result of the difference in hiring salary rates was that 
the more recently hired CMRP was being paid two steps above the Grievant, even 
though she had been hired nearly eighteen months after the Grievantfs hiring. 
The second issue is that Mr. Lund should have received a two-step increase 
based upon an outstanding performance appraisal given to him. As he stated in 
a March 2, 1987 letter to his division director: "On February 1986 I received 
an outstanding annual evaluation which would merit a two-step increase in pay, 
but was denied such because of the salary freeze." Thereafter both 
issues—the differentiation in the hiring rates between A. Paul Lund and Helen 
Mlddleton (with whom he chose to compare salaries) and the award of only a 
one-step increase following completion of a probationary term, rather than two 
step9—were each presented as part of his grievance and responded to at steps 
4 and 5 by the Division, together with no step increase being awarded during 
February of FY 86-87. 
B. Grievantys Employment History. 
On August 26, 1985 Mr. Lund was hired as a Health Program Surveyor with 
the Facility Survey Section, a unit within the Bureau of Medical Review, 
Division of Health Care Financing, Utah Department of Health. Grievant 
commenced employment at grade 23 step 1. Upon completion of a standard six 
months1 probationary period, Grievant received a one-step salary increase. 
For the period from November 26, 1985 through February 1986, Grievant was 
evaluated as being "Above Standard." (Mgt. Exh.5.) One year later Mr. Lund 
was again evaluated in February 1987. He was then rated for the period from 
January 26, 1986 to February 25, 1987 as an "Outstanding" employee. (Mgt. Exh. 
Conclusion No. 1 in the Step 5 Decision states: 
H. Middleton1s recent hiring is irrelevant to Lundfs 
grievance. Whatever irregularities in hiring her 
that may have occurred should be addressed in some 
other way than the scope of this decision. 
This conclusion is correct: The hiring of Middleton at salary step A is 
not related to whether the former applicable personnel rules had been properly 
applied to Mr. Lund anent his hiring rate, his subsequent salary increase, or 
any lack of salary Increase. Mr. Lund does not have a valid cause of action 
simply because another employee was hired at a later date and at a higher rate 
when the then existing rules permitted such. 
DF*4 Rule 7.c.(2) (effective July 1, 1985) applied to Mr. Lund when he was 
hired in August 1985. The rule stated: 
Individuals will typically be hired at the first step of 
the approved range. Hiring above the first step of the 
approved range may be permitted by the Director [of Dtf3] 
only under unique conditions with documentation. 
The implementation of the just-stated rule caused no harm to Mr. Lund—he 
was hired according to a salary policy established by a lawfully promulgated 
rule in force at the time of his hire. 
In contrast, when Ms. Middleton was hired PPM Rule 7.c.(2) (effective July 
1, 1986) had been amended to read: 
Individuals will typically be hired at the first step of 
the approved range. In the spirit of providing services to 
agencies and allowing management to manage human resources 
within their budget, agencies will have full responsibility 
and authority to hire up to midpoint of the approved range 
with the understanding the department head is held 
responsible for providing funding and for preventing 
inequities. (DPMRule, section 7.c.(2), effective July 1, 
1986.) 
Thus DPM permitted different salary rates when Mr. Lund and Ms. Middleton 
were each hired. Each was hired pursuant to the rule in force at the time of 
his or her hiring. Grievant was not harmed even though the rules permitted a 
distinction of hiring rates. 
In the above-quoted rule, agency management is granted discretion to award 
either a one or two step salary increase. The just-quoted rule allowed 
agency management to determine the number of step increases, either one or 
two. Moreover, the wording specifies "may be granted." Thus the granting of 
such a salary increase is entirely discretionary. Not only may either one or 
two steps be given, but a careful reading of the rule quoted above allows for 
situations where no Increases need be offered. Step increases were not even 
required to be given due to the discretionary language of rule 7.d.(l)(b) 
(1985 ed.). It is the Boards determination that the receipt by Lund of only 
a one-step increase, pursuant to PPM Rules 7.d.(l)(b) (1985 ed.), does not 
necessarily or reasonably lead to the legal conclusion that he was "treated 
unfairly, arbitrarily and capriciously" based on the factual findings. 
The PPM Rules in force at the time of Mr. Lund1 s probationary period 
allowed agency management to consider its personal services budget and to 
determine whether sufficient funds existed to grant one step increases, two 
steps, or none. Even within a fiscal year, an imposed budget reduction might 
find employees later in the fiscal year not receiving an increase that had 
earlier been given to employees prior to an agencyfs fiscal reduction. 
Conceivably some divisions might choose to grant only one-step increases, 
awarding no two-step increases. The rule does not require all similarly 
situated probationary emnployees to be treated equally or identically. We 
believe this to be intentional. Even if other employees in other divisions or 
units of the Health Department received two-step awards, that does not require 
the Health Care Financing Division to do likewise, unless directed to do so by 
senior management. Concededly, there may also be other units within the 
Division that might possess funding for two-step increases, and so grant 
them. In addition to the availability of funding, other business necessity 
factors might well control or justify the specific number of steps (or none) 
to be awarded. The exercise of the discretion inherent in the wording of the 
applicable rules does not constitute sufficient grounds for the conclusion 
that Mr. Lund's treatment was arbitrary and capricious. The record contains 
sufficient facts upon which a reasonable person could base the hiring and 
personnel rules to receive only a one-step salary increase, he should have 
timely grieved the matter. Mr. Lund would have found out either on or shortly 
after February 18, 1986 that he was going to be receiving only a one-step 
increase, not two. Utah Code Ann. Section 67-19-24 states: 
1. No appeal shall be sumitted under this chapter unless 
(a) it is submitted within 20 working days after the event 
giving rise to the appeal or (b) within 20 working days 
after the aggrieved employee has knowledge of the event 
giving rise to the appeal. 
2. Notwithstanding subsection (1Kb), no employee may 
submit an appeal more than one year after the event giving 
rise to the appeal, nor does any person who has voluntarily 
terminated his or her employment with the state have any 
standing thereafter to submit an appeal. 
As Mr. Lund had knowledge of the event giving rise to his grievance in 
February 1986, he was untimely to initiate his grievance in February 1987. 
The Step 5 Decision should have recognized the untimeliness condition, but it 
failed to address that fact. 
The hearing officer also improperly attaches fault on Mr. Lundfs 
supervisors for "not vigorously championing extra-step increases11 which would 
"almost certainly have been supported by the Bureau of Personnel." Such a 
statement is wholly speculative and merely hypothetical. It is the role and 
responsibility of the hearing officer to make verifiable findings and legal 
conclusions. It is reversible error to render a decision based upon 
speculation of what might have occurred in other circumstances. The hearing 
officer should not attempt to second-guess agency management, as to what 
course or decision management would take in an alternative situation, given 
other circumstances. 
Conclusion No. 4. 
The fourth and final conclusion of the Step 5 Decision states: 
The proper rules and laws must be carefully applied In the adjudications 
at Step 5 hearings. When and If cases are determined on the basis of "equity" 
alone, they may not be dispositive to legally sound or logically reasoned 
decision-making. That principle was fixed in the previous case of Division of 
Environmental Health vs. Jay B. Pitkin and Calvin K. Sudweeks (2 PRB 15, 
1984). In the just-cited case another hearing officer concluded that two 
Health Department managers were entitled to a two-step salary increase "as a 
matter of equity." (Ibid, p.8). In Pitkin we stated: "The Board finds that 
the Hearing Officer's rationale of a two-step increase for Respondents, based 
upon a 'matter of equity' is unwarranted . . . ." and vacated the Step 5 
decision. Pitkin stated the Board's position on salary equity disputes in the 
following words: 
Equity in the legal meaning denotes 'the spirit and habit 
of fairness, justice and right dealing which would regulate 
the intercourse of men with men. (Black's Law Dictionary, 
p. 484, 5th ed.) Equity alone, however, is not a 
controlling principle upon which employment relations' 
remedies are conditioned. (Ibid.) 
Admittedly there will likely always exist salary inequities for some 
employees given the size of the State's work force, its turnover and hiring 
practices, its change in philosophies by different administrations and 
department executives, its rather persistent changing of personnel rules in 
order to adapt to changing conditions and exigencies, and for other germane 
reasons that need not be included herein. 
With respect to the assertion that the two-step increase would not be a 
precedent, it is not necessary for the Board to determine the consequences of 
such a decision because there are sufficient other grounds present to reverse 
the decision. 
However it can be noted that in attempting to resolve Mr. Lund's 
complaint, the hearing officer would create an inequity of great magnitude. 
The role of the hearing officer is to resolve grievances but in so doing he 
must not Impose his own variety of arbitrariness nor create Inequities of his 
own making. 
McConnell v. Utah Department of Transportation, 
6 PRB/H.O. 82, 
Findings of Fact, Conclusions of Law and Decision, 
p. 7 (October 14, 1987) 
BEFORE THE PERSONNEL REVIEW BOARD OF THE STATE OF UTAH 
In the matter of: 
BILLIE J. McCONNELL, 
Grievant, 
v. 
UTAH DEPARTMENT OF 
TRANSPORTATION, 
Respondent. 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND DECISION 
: Case No. 6 PRB/H.O. 82 
Authority: 
In compliance with Utah Code Annotated Section 67-19-25(5), 1953, 
as amended, an administrative hearing at Step 5 was held with the 
above-named parties. The Grievant, Billie J. McConnell , was repre-
sented by Ken Wilkes, Employee Relations Representative with the Utah 
Public Employees' Association. The Department of Transportation was 
represented by Grant S. Fairbanks, Personnel Manager. The hearing 
was held as scheduled on August 24, 1987 in Room 5100 of the State 
Office Building, Capitol Hill, Salt Lake City, and subsequently 
continued on September 29, 1987. The decision was completed by the 
undersigned on September 30, 1987. 
A court reporter made a verbatim recording of the proceeding, and 
testimony and documentary evidence were received. Witnesses were 
placed under oath. This hearing officer now makes and enters the 
following: 
The Issues: 
1. The grievant was Initially hired in 1972 as a draftsman, Grade 9, 
by the Utah Department of Transportation (UDOT) and was assigned to 
the Cedar City office, District #5. At the time of his hiring, he had 
completed two years of college training as a Drafting Technologist. 
2. He worked for UDOT until 1976 as Draftsman, moving from Grade 9 
to Grade 13. 
3. Between 1973 and 1976 he completed work for a four year certifi-
cate 1n Highway Engineering Technology at a major Utah university. 
4. From 1976 to 1978, he worked as an Office Technician, Grade 15 to 
Grade 17. During this period he performed many of the duties of an 
Hydraulics Engineer Including engineering design. 
14. The Personnel Management Rules of OPM provides that nto be 
eligible for career service promotion, an employee must meet the 
minimum qualifications specified in the class specification for 
the position and must have received a standard or higher 
performance rating within the last twelve months." 
15. In a series of policy statements becoming effective between 
1975 and 1982, the UDOT stated that: 
a. "The Engineering Qualification Examination will be admin-
istered to individuals who meet the minimum qualification 
standards established by the Training and Development 
Unit." 
b. while a passing score on the E.Q.E. does not guarantee 
promotion to "engineering status" it "will establish an 
individual's eligibility for engineering positions as they 
become available." 
c. "vacancies shall be filled preferably from within the 
Department where employees shall be evaluated for 
advancement or promotion on the basis of job performance 
and potential." 
d. it will "promote the career development of all its permanent 
employees through an aggressive program from within the 
program. Special effort will be made to fill vacancies 
through consideration of current employees." 
e. in considering employees for Engineering Grades 21-27 to 
have a Career Board to "assist engineers in promotion and 
transfer through supervisor's ratings, education and 
experience, according to Department and individual 
needs." 
f. "a person may underfill a position and be promoted towards 
the ultimate grade without competing for the position" 
if among other things "he meets the minimum requirements 
which may be determined by examination." 
g. "Selection shall be made from among those applicants 
certified by the Director as being most qualified. . ." 
h. "Subject to audit -by the Director, the appointing authority 
shall certify that an employee selected for appointment 
to any position. . .meets the minimum qualifications for 
the class to which appointed." 
16. The Grlevant received "acceptable" (the highest possible) 
ratings on job performance by his rater in February of 1987. No 
negative comments were noted. A general evaluative statement was 
made; he was "Altogether an excellent employee with great 
potential." 
17. On May 20, 1987, the Grlevant applied for an open position of 
Engineering Associate III in District # 5. 
18. In District # 5, openings at the "professional" level are 
relatively rare, generally occuring only upon the death, 
termination or retirement of the Incumbent. 
19. The "Approved Class Specification" for the open position, 
four year engineering curriculum; or four or more years of satis-
factory engineering work. And after the above, the passing of an 
eight hour engineering exam. It then provides for a professional 
engineers license whicji requires a current Engineer-in-training 
certificate, four more years of experience in addition to any 
years used for an Engineer-in-training certificate, and the 
passing of an eight hour engineering exam. No date or process 
for implimentation of the new program was provided the hearing 
officer. 
26. On July 17, 1987, the Bureau Manager of the DPM reversed his 
decision, finding that the Grievant did not meet the department's 
minimum requirements. His reversal was based on the new UDOT in-
terpretation of the January 1, 1987 approved class specification, 
that pre-exam experience did not count toward qualification. 
27. Before the McConnell case, UDOT field personnel, including 
administrators, in Districts #5 and #2, were not aware of the new 
UDOT interpretation. 
28. At the time of this hearing, some UDOT and DPM administrative 
personnel at the State level were not aware of the new 
UDOT Interpretation excluding pre-exam experience. In fact, the 
personnel analyst making the initial decision of qualification 
had not yet been informed. 
29. At the time of this hearing, some state level UDOT and DPM 
personnel agreed with the new interpretation but usually with the 
proviso that there could be exceptional cases in which pre-exam 
experience would count toward qualification. It is not clear 
which If any state level administrators were aware of the new 
interpretation before the McConnell case. 
30. District #5 field personnel agreed that McConnell was an 
exceptionally competent employee. At least one state level 
administrator agreed as to his exceptional competence. 
31. The Grievant appealed the UDOT-DPM decision and such appeal 
was rejected. 
32. In the negotiation phase of the Grievantfs appeal, he 
indicated that he was willing to accept a lower grade level, 
Engineering Associate II, for the opening. The UDOT turned down 
the compromise offer. 
Conclusions of Law: 
1 • The Grievant Is an exceptionally well-qualified individual 
who has performed engineering functions well beyond that expected 
of technicians for as many as 10-12 years. 
2. Contrary to DPM's contention that the Associate Engineer is 
essentially the same as a professional engineer graduate of an 
engineering program, they are not equal. The typical engineering 
best qualified, is not an "at arms length11 kind of procedure. It 
gives virtually absolute power especially when the Personnel 
Manager able to induce DPM to alter a decision on qualification. 
8. Administrators are not a law unto themselves. They are bound 
by the policies governing the jurisdiction they have been given 
to administer. If Administrators can change policy at will, it 
is entirely possible that if theyhave someone thefpersonally want 
to assure a slot, all they would have to do is disqualify 
otherwise qualified applicants on the basis of the new 
Interpretation. This would constitute an abuse of power and be 
contrary to acceptable personnel practices as well as the 
apparent intent of state personnel policy. 
9. It is clear that the existing policy at the time of the 
Grievantfs application was to count experience previous to the 
E.Q.E. 
10. Department policy clearly states that the E.Q.E. exam would 
be administered to individuals who "meet the minimum 
qualification standards.11 The Grievant was given the examination 
and therefore must be considered as having met the minimum 
qualification standards. 
11. Upon successful completion of the E.Q.E., the Grievant was 
qualified as an applicant for the position of an Associate 
Engineer III position and should have been considered by the 
appointing authority along with other qualified applicants. 
12. Department policy allows for individuals to underfill a 
position and be promoted toward the ultimate grade as long as 
they meet the minimum requirements. Because the Grievant met the 
minimum published requirements he was eligible to underfill the 
position in question. 
Decision ; 
1. The Grievant was not given proper consideration in meeting 
minimum requirements for an Engineering Associate III position. 
2. The UDOT violated its personnel rules by failing to consider 
the Grievant qualified for the Engineering Associate III 
position. 
Remedy ; 
The appropriate appointing authority should consider, without 
prejudice, the Grievant along with all other qualified applicants 
at the time of the closing of the Engineer Associate III announc-
ement. Substantial consideration must be given to the recom-
mendations of District #5 administrators who are personally aware 
of the experience of the Grievant and how it relates to their 
needs. To assure that unprejudiced consideration is given this 
particular Grievant, an unbiased committee acceptable to the 
Grievant should be appointed to make its recommendations to the 
I certify that a true and exact copy of the foregoing STEP 5 DECISION has 
been mailed to the following: Blllle J. McConnell, Grlevant, at UDOT District 
#5 Office, P. 0. Box 1009. Cedar City. Utah 84720; Ken Wilkes. Employee 
Relations Representative, Utah Public Employees' Association, 1000 Be11 wood 
Lane, Murray, Utah 84123-4494, grlevant's representative; and from the Utah 
Department of Transportation: Eugene H. Flndlay, Executive Director; Gene 
Sturzenegger, Deputy Director; Grant S. Fairbanks. Personnel Manager; and 
Stephen Noble, District #5 Director; Blaine C. Palmer, Director, and Felix 
McGowan and Marvin Johnson. Bureau Managers, each with the Division of 
Personnel Management. 
D A T E D this / r day of OCTOBER. 1987. 
DONA HILLMAN 
Secretary 
McConnell v. Utah Department of Transportation, 
3 PRB 26, Decision (April 15, 1988) 
BEFORE THE PERSONNEL REVIEW BOARD OF THE STATE OF UTAH 
APR 2 0 '133 
In the Matter of the Appeal of: : -
BILLIE J . McCONfCLL, : D E C I S I O N 
Grievant and Respondent 
v. 
• 
UTAH DEPARTMENT OF 
TRANSPORTATION, 
Responoent ana Appellant 
; Case No. 3 PRE 26 
Oral argument for the above-entitleo matter was heara on March 15, 
1986, pursuant to notice, in the Governor's Board Room, State Capitol 
Building, Salt Lake City, Utah. The following Personnel Review faoaro ("the 
Board11) members were present: Chairman Bruce T. Jones, Jean M. Bishop, David 
M. Hilbig and Kathleen Hirabayashi. Absent: Jose L. Trujillo. 
The Utah Department of Transportation (f,UD0TM and "the Agency") was 
representee by Assistant Attorney General Neal T. Gooch. UDCT personnel 
manager Grant S. Fairbanks was also present as was Blaine C. Palmer, Director, 
Division of Personnel Management (MDPMM). L. Zane Gill, Attorney at La*, 
represented Billie J. McConnell on behalf of the Utah Public Employees' 
Association. Mr. McConnell ("the GrievantM) was present. 
A certifieo court reporter made a verbatim record of the appellate 
proceeding before the Board, which has not been transcribed to date. However, 
the evidentiary/Step 5 proceeding had previously been transcribeo into two 
volumes. Volume I consists of the evioentiary proceeding conoucteo before 
In February 1987 Grievant sat for the UDOT Engineering Qualification 
Exam (l,E.Q.E.M) ano received notice of his passing score in April 1967. 
On May 18, 1987 UDOT announced an opening for either an Engineering 
Associate III or a Civil Engineer 111 position to be located at the Agency's 
District #5 heaoquarters in Cedar City. This announcement originatec in 
UDGT's Blue Bulletin No. 18. On hay 20, 19e7 Mr. McConnell formally applieo 
for the Engineering Associate III position, which had a graoe 27 salary range. 
On June 15, 1967 Alfreo Le Blanc, a Personnel Analyst foi UDCT, 
notified Grievant by letter that he (Mr. McConnell) did not meet rrinimjrr 
qualifications, ano thus could not be consioered for the position of 
Engineering Associate III position for which he hao applieo. Unoer oate of 
June 26, 1967 Mr. McConnell fileo a grievance which was oenieo at the 
department heao level (Step 4). Grievant then advanced his complaint to the 
evioentiary/Step 5 level which was conoucteo on the dates noteo above. The 
hearing officer aojudicateo in favor of the Grievant. The Step 5 ruling 
statec: 
Decision: 
1. The Grievant was not given proper 
consideration in meeting minimum requirements for 
an Engineering Associate III position. 
2. The UDOT violateo its personnel rules by 
failing to consioer the Grievant qualifieo for the 
Engineering Associate III position. 
Remeoy: 
The appropriate appointing authority shoula 
consider, without prejudice, the Grievant along 
with all other qualifieo applicants at the time of 
the closing of the Engineer Associate III 
announcement. Substantial consideration must be 
given to the recommendations of District #5 
administrators who are personally aware of the 
experience of the Grievant and how it relates to 
their neeos. To assure that unprejudiced 
consideration is given this particular Grievant, 
an unbiaseo committee acceptable to the Grievant 
should be appointed to make its recommendations to 
the UDOT Personnel Manager. This is not intenoeo 
ana correct based upon the adduced facts. After reviewing the recora, the 
Board finds no reversible error in the hearing officer's Findings of Fact, nor 
in his Conclusions of Law. The Step 5 Decision and remedy are affirmec; 
additionally, the Boaro submits a few finoings ano conclusions hereinafter. 
III. 
FINDINGS: 
Grievant's counsel has incorporated the hearing officer's Finoings of 
Facts ("Step 5 Finoings'1) into his brief. The Agency's counsei has net 
objecteo to specific finoings in his brief or in his oral argument. Rather, 
the latter has baseo the Agency's appeal upon three separate Step 5 
Conclusions of Law, which he holos to be in error. Thus, noting little if any 
dispute over the Step 5 Finoings, the boaro accepts those finoings ano aoopts 
them as part of this decision. Moreover, the Boaro sets forth the following 
fincings: 
1. In oroer for Mr. McConnell to qualify unoer the eoucation anc 
experience criteria of either the October 16, 1985 or the January 1, 1987 
Engineering Associate III class specification ("class spec"), he hao to apply 
the substitution provision unoer No. 2 because he lackeo the requirement of 
graduation from an accreoiteo four-year college or university with a major 
study in either civil engineering or a closely relateo (professional) fielc. 
2. The October 16, 1965 class spec for Engineering Associate III offereo 
the following year-for-year substitution for education ano experience: 
Satisfactory completion of the UDOT Engineer 
Qualification Examination plus eight (6) years 
experience in 8 relateo fielo or an equivalent 
combination of education ano progressively 
responsible full-time paio employment in a closely 
related field. (Exh. G - O 
4. Prior to January 1, 1987 the practice of UDOT in the subject 
class spec was to accept "progressively responsible full-time paio employment 
in a closely relateo field" prior to successful conpletion of the E.Q.E. 
11. The education and experience requirements set forth on UDOT's Blue 
Bulletin No. 18 differed considerably both from those stateo in the January 1, 
1987 class spec and from those in the 1985 class spec. 
12. None of the staff in DPM was aware of UDOT's new interpretation, 
pursuant to the January 1, 1987 class spec, when DPM staff were initially 
requested to review the Grievant's qualifications and to compare them with the 
appropriate class spec. (Step 5 Findings Nos. 20, 21, 26, 29; T. Vol. I, pp. 
122, 124, 126, 130.) 
13. Some UDGT mioole-managers ano District officers were not cognizant of 
UDOT's new interpretation of the January 1, 1967 class spec until the 
controversy over McConnell's application arose. (Step 5 Finaings Nos. 27, 26, 
29; T. Vol. I, pp. 33, 36-39, 50, 52, 71, 74.) 
14. UDOT policy 05-142 states in part: 
A passing score on this examination [E.Q.E.j does 
not guarantee promotion to engineering status but 
will establish an inoivioual's elegibility for 
engineering positions as they become available. 
(Emphasis aooea.) 
A plain reading of the above-quoted provision would lead a reasonable 
person to conclude that successfully passing the E.Q.E. would establish a 
person's eligibility for engineering positions. The Agency's 1967 
interpretation of the subject class spec woulo appear to be in conflict — if 
not a contraoiction — with the above-citea policy. 
15. There is no obligation by a State agency to further define a class 
spec issuec by DPM with a new interpretation; but if an agency chooses to oo 
so, then the burden is on that agency to be consistent with DPM's 
interpretation. Thus, agencies have some measure of discretion anc latituoe 
to interpret the class specs differently from DPM, but if agencies choose to 
interpret them differently then the burden is on those agencies, such as UDOT, 
to show consistency and clarity, but absent on abuse of discretion. Even so, 
appeals from an agency's distinguishing interpretation may be taken to this 
Board, if not previously rectified by DPM. 
the required number of years of experience prior to passing the E.Q.E. In 
support thereof, Grievant offers the October 16, 1965 class spec which even 
the Agency concedes was interpreted as Mr. McConnell says it was with respect 
to UDOT accepting the past years of related job experience prior to the 
E.Q.E. Although the required number of years ana the wording of the job 
experience criterion aifferea consioerably (i.e., the 19e5 class spec saia 
••eight (8) years [sic] experience in a relatea fielo or an equivalent 
combination of education and progressively responsible full-time paio 
employment in a closely related field"), the chief aispute lies in the 
Agency's interpretating the January 1967 class spec as requiring the necessary 
experience after — not before — successful completion of the E.C.E. in 
distinct contrast to the previous practice. Grievant points to the example of 
UDOT employee bruce Swenson who was promoteo shortly after passing the E.C.E. 
in 1965 (T. Vol. I, p.p. 80, 64, 115-116.) Swenson was promotec to 
Engineering Associate III after having passed the E.Q.E. Yet, Swenson was 
not required to gain his related experience after the exam, as in the 
situation of McConnell. The Swenson example appears to typify the Agency's 
former practice of having accepteo experience prior to the E.Q.E., which 
practice apparently existed for some years prior to 1967. 
B. Lack of Notice. 
The disturbing as well as critical factor is that UDOT die net put 
its employees on notice that a substantially new interpretation was being 
implemented with the 1967 class spec. Thus, although UDOT hac changes its 
interpretation so that years of experience now had to be accruec after 
passing the E.Q.E., affected employees/applicants were not given any 
notification as to UDOT's new interpretation; in reality, UDOT hao neither a 
written Definition nor a written interpretation of the new position being 
taken in regard to the Engineering Associate III class spec. An 
after-the-fact verbal interpretative change is not congruent, harmonious or 
consistent with merit system principles. The hearing officer was on point 
when he observeo in Conclusion No. 3 (quoted in pertinent part): 
There is nothing in the publisheo job 
specifications of January 1, 1967 which supports 
C. McConnell's Qualifications. 
Turning to the situation of McConnell, we note that several officials 
in District #5, including the district director, as well as other officials 
elsewhere in UDOT, found McConnell qualified for the promotion. (T. Vol. I, 
pp. 37-38, 46, 49, 50, 60-61, 70, 72.) Such testimony by peers and superiors 
constitutes credible substantial evidence. However, authorized personnel 
analysts and experts are the final determiners over interpreting State and 
agencies' personnel rules and policies. Albeit in the instant case, even DPM 
analysts and the director of DPM initially evaluated McConnell's job 
experience as meeting the class spec's requirement. DPM rule 7.d.(2)((f) 
requires a candidate for promotion to meet "the minimum qualifications 
specified in the class specification." As the Agency acknowledged, McConnell 
met the requirements for education and experience in the 1985 class spec, 
which included his length of service as an engineering technician at the 
highest level (grade 21) and he met the "closely related field" criterion. 
(Step 5 Finding No. 10; Conclusion No. 11.) 
When the Agency decided to change its standing interpretation of 
required experience from the 1985 interpretation to the new (1987) 
interpretation, that interpretative change should have been communicated to 
prospective applicants for the subject position. LOOT'S failure to have 
comunicated such an all-important new unilateral interpretation of the 
required years of experience constituted an abuse of discretion. Certainly 
that communication could have been a clearly worded statement in the 
promulgated Blue Bulletin, among other possible forms of communications. More 
than a few UDOT officials were taken by surprise regarding the new class 
spec's previously undisclosed interpretation. As to an agency management's 
right to change an existing interpretation of class specs, the reader is 
referred to the Board's Conclusions Nos. 3 and 4 above, p. 8. This decision 
should not be viewed as so restrictive as to require DPM's approval on every 
agency-issued job announcement. Rather only if that agency wants to offer 
or rely upon some new interpretation, which is recognizably different from 
DPM's, would that agency then defer to DPM for approval of its newly-devised 
interpretation. 
VI. 
DECISION: 
The hearing officer's Step 5 decision and remedy is affirmed. 
DECISION UNANIMOUS) 
bruce T. Jones, Chairman 
Jean M. Bishop, Member 
Davie M. Hiiuiy, Memuer 
Kathleen Hirabayashi, Memoer 
D A T E D this IS ouy of APKIL, 1988. 
NETS. Chairman 
Utah P^^OQoelRfeview Board 
ROoLRT N. WHITE 
Administrator/Executive Secretary 
Utah Personnel Review Board 
Any appeal from the Board's decision must be made within 20 calendar days 
from issudnce of this decision to tne Utah Court of Appeals. On appeal to the 
Utah Court of Appeals, the Board's findings of fact, if supported by 
suostantial evioence, shall be conclusive. Utah Code Ann. 1953, as amendea, 
Section 63-46b~16. 
UDOT POLICY NO. 0 5 - 1 4 2 
Utah Department of Transportation 
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Mi 
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UDOT ENGINEERING QUALIFICATION EXAMINATION 
POLICY: The Engineering Qualification Examination vill be 
adm i riTstered to individuals who mee£_Xhe minimum 
qualification standards established by the Training, and 
Developments UnftT 
SCOPE: ^ f In order to be eligible for engineering status within the 
t ^ ^ w ^
v M UDOT by taking the UDOT Examination, the candidate will 
V A ^ Nhave to receive a passing score on the examination. 
^ ' V > w * Grading of the examination will be under the direction of 
*y^ 9 ™ the Training, Testing and Development Unit. 
The administration of the examination will be conducted 
during the month of February each year at a location 
selected by the Training, Testing and Development Unit. 
An examinee who receives a minimum of 402 on the 
examination will be eligible to take the examination the 
following year. If the examinee does not receive the 
minimum grade they will be required to sit out for one 
year. 
The names of the individuals passing the written 
examination will be recorded on an engineering register 
maintained in the UDOT Personnel Section. 
These examinations are on an equal opportunity basis 
without discrimination as to race, religion, color, sex, 
age, national origin, or handicap. 
A passing score on this examination does not guarantee 
promotion to engineering status but will establish an 
individual's eligibility for engineer positions as they 
become available. 
